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SECTION 1:  Background

The Tourism, Hospitality & Sport Education & Training Authority (THETA), a statutory body established in terms of Skills Development Act, No.97 of 1998.

The purpose of this request for bid (RFB) is an invitation to potential suppliers (hereinafter referred to as “Bidders”) to submit bids that will allow THETA to evaluate the options available to it to appoint suitably qualified and experienced companies to render internal audit services to the THETA for a period of three years.
Based on the quality of the Bids submitted, THETA intends to select a preferred Bidder with a view to concluding a Service Level Agreement (SLA) where applicable with such successful Bidder. The bid will be evaluated in terms of the PPPFA (80/20 rule) 

Queries

Should it be necessary for a Bidder to obtain clarity on any matter arising from or referred to in this RFB document, please refer your queries by emailing the following contact person(s) listed below?  THETA reserves the right to place responses to such queries on the website.

	Name
	

	CFO
	cfo@theta.org.za


Background Information 
Current Internal Audit Service Provider: PriceWaterhouseCoopers.

Level of Satisfaction with Service Provider: High

Internal Audit Fees:

2004/2005
     R 245 465
2005/2006
     R 302 127
SECTION 2:  TERMS OF REFERENCE 

Against this background Theta is seeking to appoint a suitably qualified   service provider to provide this service. The overall task to execute such a service must include (but is not limited to) the following criteria: 

The scope of work of the internal audit activity is to determine whether THETA’s network of risk management, control, and governance processes, as designed and represented by management, is adequate and functions in a manner to ensure:

2.1 Appropriate reporting and communication with the various governance groups occur effectively.

2.2 Significant financial, managerial and operational information is accurate, reliable, and timely;

2.3 Employee’s actions are in compliance with policies, standards, procedures, and applicable laws and regulations;

2.4 Assets are safeguarded and, as appropriate, the existence of assets are verified;

2.5 Resources are acquired economically, used efficiently and are adequately protected.

2.6 Economic and efficient management of the entity’s financial, human and other resources, and the effective conduct of its operations;

2.7 Programmes, plans and objectives are achieved.

2.8 Quality and continuous improvement are fostered in THETA’s control process.

2.9 Significant legislative or regulatory issues impacting on THETA are recognised and addressed appropriately and timeously and compliance is ensured.

2.10 Functions and divisions within THETA at appropriate intervals are efficient and can effectively carry out their functions of planning, organising, directing and controlling in accordance with management instructions, policies and procedures, and in a manner that is consistent with both THETA’s objectives and its standards of administrative practice.

2.11 Opportunities for improving management control, profitability, and THETA’s image may be identified during audits. They will be communicated to the appropriate level of management.

2.12 Facilitate the risk assessment process in conjunction with THETA management and facilitate an annual update of the risk assessment on an annual basis.

2.13 Develop a flexible three year strategic and one year audit plan using an appropriate risk-based methodology, including any risks or control concerns identified by management and/or the audit committee, having regard for its current operations and submit that plan to the audit committee for review and approval as well as periodic updates. Limitations to the internal audit plan due to any factors, such as budget constraints, should be communicated to the audit committee for approval.

2.14 Implement the annual audit plan, as approved, including as appropriate any special tasks or projects requested by management and the audit committee.

2.15 Maintain a professional audit staff with sufficient knowledge, skills, experience, and professional certifications to meet the requirements of this service.

2.16 Evaluate and assess significant merging/consolidating functions and new or changing services, processes, operations, and control processes coincident with their development, implementation, and/or expansion.
2.17 Issue periodic reports to the audit committee and management summarising results of audit activities.

2.18 Keep the audit committee informed of emerging trends and successful practices in internal auditing.

2.19 Assist in the investigation of significant suspected fraudulent activities within THETA and notify management and the audit committee of the results.

2.20 Consider the scope of work of the external auditors and regulators, as appropriate, for the purpose of providing optimal audit coverage to the organisation at a reasonable overall cost.  It is accepted that both external and internal auditors must remain independent and that no limitation may be placed on the scope of their work.

2.21 Provide special services as and when required by the Audit Committee, within the scope of the outsourced services contract.

2.22 Internal audit is responsible for conducting their work in accordance with the Standards for the Professional Practice of Internal Audit established by the Institute of Internal Auditors (IIA).

2.23 Internal Audit must assist the Chief Executive Officer in achieving the objectives of THETA by evaluating and developing recommendations for the enhancement or improvement of the processes through which:

2.24 Objectives and values are established and communicated;

2.25 The accomplishment of objectives is monitored;

2.26 Accountability is ensured; and

2.27 Corporate values are preserved.

2.28 The controls subject evaluation should encompass the following:

2.29 The information systems environment;

2.30 The reliability and integrity of financial and operational information;

2.31 The effectiveness of operations;

2.32 Safeguarding of assets; and

2.33 Compliance with laws, regulations and controls.
SECTION 3:  FORMAT

3.1 Output, Timing and Fees

The successful tenderer must be in a position to commence work within one month of being awarded the contract. The project will be initiated by means of written instructions to the successful tenderer and a formal contract signed. 

The project will be monitored against time frames and the Business Enterprise is expected to meet deadlines, delivering the expected results and providing detailed progress reports at various stages of the project.

Whilst the THETA is issuing this RFP in good faith, it reserves the rights to, without explanation:

· cancel or delay the selection process;

· not to select any of the respondents to this RFP;

· select suitable service providers to only provide selected parts of the services required.

3.2
Tender Instructions and Conditions

Tenderers shall follow the tender instructions and provide full, accurate and complete information required in evaluating the tender proposal. The day to day management of the service delivery will be based on a Service Level Agreement.
3.3

Tender Conditions 

Tenderers will have to comply with the conditions set out below. The tenderer indicates agreement with these tender conditions by submitting a tender. 

3.4

Rules of engagement in the RFP process

The rules of engagement in the RFP process, as stipulated below must be adhered to at all times. Failure to do so will result in automatic disqualification from the RFP process.

The following rules of engagement apply:

· The completed response and submissions must be returned to –
THETA,
36/38  Homestead Road,
Rivonia,
Sandton.
The tender box is only accessible Monday to Friday fro 8h30 to 16h30

· Attention:  CFO
· Proposals must be submitted by no later than 14 April 2006 at 11h00. No extensions for the return of the response or other submissions will be granted. Late submissions, no matter what the cause, will be automatically disqualified. 

· Responses to this RFP must be in sealed packages marked THETA - TENDER NUMBER IA 01 - Response.

· Responses must consist of at least 3 hardcopies and one electronic (CD)  INCOMPLETE SUBMISSIONS, INCLUDING INSUFFICIENT NUMBERS OF PRINTED COPIES OR ELECTRONIC COPIES MAY RESULT IN DISQUALIFICATION OR MAY NEGATIVELY IMPACT SCORING DURING THE EVALUATION PROCESS.

· E-mail or fax responses are not acceptable.

· Questions for clarification of issues will be considered by the THETA up to the close of business 12 April 2006 and must be directed to the CFO via email at cfo@theta.org.za. No verbal requests for information or clarification will be accepted. Queries should have a subject line of THETA - TENDER NUMBER IA 01- Clarification Request. 
· The THETA does not guarantee to answer all queries.

· All questions and answers may be made available to all other respondents.

· Answers to queries may be posted to the THETA web site, and will therefore be in the public domain.

· All documentation and responses will be supplied and exchanged utilising standard Microsoft Office (Word, Excel and PowerPoint) products. 

· Any attempt to gain information in a manner deemed to be unfair or disadvantageous to other respondents or any attempt to influence the outcome of the response evaluation will result in immediate disqualification from the RFP process.

· The front page of this document must be completed and attached to the response sheet and any separate submissions.

· All costs associated with any aspect of developing a response to this RFP, including but not limited to service provider staff transport, accommodation, document collection, document delivery, vendor briefing attendance and possible presentation attendance are for the respondents account. 

· The THETA may call for presentations from short-listed prospective service providers. 

3.5
Summary of Timetable of Tender Process

· Clarification until:




12 April 2006
· Proposal Submission:



14 April 2006
· Proposed adjudication :


17 April to 30 April 2006
· Successful bidder commences: 

31st May 2006
3.6
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SECTION 4:  Travel and Accommodation 

4.1
Transport

The successful service provider must provide transport for their staff as no transport will be organised or provided by the THETA. All transport costs must be included in the proposal pricing.


4.2
Accommodation

The successful service provider must provide accommodation for their staff as no accommodation will be organised or provided by the THETA. All accommodation costs must be included in the proposal pricing.

SECTION 5:  Pricing

The THETA will not entertain pricing adjustments after the signing of any contracts, and it is therefore most important that all pricing elements are disclosed.

All pricing shown must INCLUDE VAT and the VAT component must be shown separately.

All pricing assumptions, must be clearly documented. The THETA assumes that the pricing document as supplied is complete and covers all costs associated with this project.

The service provider/s are expected to provide all required equipment and consumables e.g. PCs, laptops, paper, diskettes etc. associated with providing the deliverables of this project.

Failure to complete the pricing document as required may result in disqualification.

SECTION 6:  Procurement process

The following paragraphs describe the procurement process followed by the THETA for this initiative and provide a brief description of the documents provided.

6.1 
Service Definition

The Service Definition (SD) describes each service element that is required from the prospective service provider and provides a clear delineation of responsibility between the prospective service provider, any applicable 3rd party service provider and the THETA.
6.2

Service Level Agreement

The Service Level Agreement (SLA) defines the specific mechanics of service delivery for each service element contained in the SD. Not every SD will necessarily have a unique SLA.

· The SLA should always be read in conjunction with the SD as the latter contains the responsibilities associated with service delivery and the former contains the matrix of service delivery. 

6.3 
Information Completeness

The THETA has endeavoured to provide prospective service providers with as much information as possible but makes no guarantee as to either the completeness or accuracy of the Service Definition and Service Level Agreement. It is the responsibility of the prospective service providers to clarify any uncertainties they have and to confirm assumptions that they may be making. 

6.4

RFP and evaluation of responses

Received responses will be evaluated utilising a formal evaluation structure, the broad categories of which are outlined in section 9.

6.5 
Down selection

The result of the evaluation process will be a down selection of the prospective service providers who submitted responses, to one or more service provider/s.

· Unsuccessful respondents will be notified by fax and/or e-mail and the THETA reserves the right to reselect a prospective service provider should negotiations with the down selected service provider/s prove unsatisfactory or non-productive.

· Prospective service providers are reminded that their responses, submission and costing will form an integral part of the evaluation, down selection and contracting process and will therefore be carried through to the contracting stage.

· Tender must score a minimum of 30 points on technical evaluation in order to qualify for further adjudication
6.6

Due Diligence

Given the importance of the THETA project prospective service providers are advised that a financial, capability and qualification "Due Diligence" may be undertaken by the THETA and/or its agent prior to the final appointment of a service provider being made. 

6.7

Negotiations and contracting

The contract or main agreement will consist of standard terms and conditions covering the legal aspects of contracting only, while the Service Definitions, Service Level Agreements, Pricing and other schedules will be attached to the main agreement to specify the actual service delivery requirements.

SECTION 7:  Completing the Response to the RFP

This section contains regulations and guidance on the completion of the response to the RFP. Refer to Annexures A to G.

Please note that failure to supply adequate documentation or information as requested will result in either disqualification from the process or will negatively affect the scoring during the response evaluation.

The service level requirements defined in the Service Level Agreement reflect the THETA’s true requirements, but motivation for a lower service level based on reduced pricing without any degradation in service or deliverables will be entertained.

Where relevant, respondents are encouraged to submit information on additional value that their organisations can contribute to the THETA’s requirements.

7.1

Structure and content of tender submissions



Tender documents must comply with the structure and content guidelines specified below. Failure to comply may render your tender ineligible. Potential Tenderers are encouraged to include any relevant information deemed appropriate.

Tenders are limited to a maximum of fifty (50) single sided A4 pages using no smaller than 12 point font, excluding any supporting documentation.  Supporting documentation should be attached as Annexures and cross-referenced to the appropriate section of the tender.

7.2

Supporting documentation must include:

· Financial statements in support of financial stability; 

· Required detail regarding references; and

· Resumes of key project personnel.

7.3

Title Page

One page introducing the tenderer and signed by the person authorised to sign on behalf of, and bind the Business Enterprise to the statements made in response to the tender.

7.4
Table of Contents

Please use the section titles and sequence that are listed below:

· Table of Contents

· Executive Summary

· Business Enterprise Profile / Management structure

· Financial Stability

· Involvement of SMMEs and PDI’s

· Business Arrangement Approach

· Proven Credentials and Expertise

· Performance Capabilities

· High Level Approach, Plan and Time Lines

· Project Success Factors

· Senior Management Experience

· Reference sites where a project of this nature was conducted 

· Project Organisation and Team Expertise

· Annexures A, B, C, D, E, F, G.

7.5

Executive Summary

   A short summary of the key features of the Tender.

7.6

Business Enterprise Profile

The potential partner shall include, as part of the Tender proposal, a Partner profile. The profile shall provide the following information:

· The correct legal name of the proposing entity;

· The principal business and corporate directions of the proposing entity;

· If applicable, an overview of the consortium with a description of the corporate organisation of the proposing entity, including all members of consortia and /or subcontractors; and

· If applicable, description of the role of the lead partner and participating companies of the consortium.

7.7

Financial Stability

Evidence must be provided as to the financial viability and capability of the Tenderer to carry out a project of this scale.  Such evidence shall include the most current audited Business Enterprise financial statement(s) for the past year, or the most recent interim financial statement where audited statements are not available and other financial information as may be required to provide sufficient evidence of financial stability.  

This may include financial arrangements between members of a proposed consortium, if this is deemed to be relevant.

If the financial information provided does not clearly demonstrate, in the opinion of the evaluation team, that the Business Enterprise is capable of fulfilling the requirements of the proposed business arrangement, the Tender proposal will be rejected.

7.8
 Involvement of SMME’s and PDI’s

         The Tenderer must declare any business with SMME and Previously Disadvantage Individual’s. The information   provided should be sufficient for the evaluation committee to verify it. 
7.9
Business Arrangement Approach
    The Tenderer must describe their approach to potential business arrangements between THETA and the Business Enterprise, including:

· An overview of the proposed business arrangement;

· How THETA and the Business Enterprise will manage risks and realise benefits;

· What payment options will be arranged between THETA and the firm (in the spirit of risk sharing) and how they will be implemented; 

· A range of rates for key functions and skills proposed in the context of a project of this magnitude.

7.10
Proven Credentials and Expertise 

The tenderer must provide specific information substantiating its expertise (or the expertise of its consortium members) in the processes and systems used in a project of this nature. The information provided should be sufficient and in a form that would allow the evaluation committee to verify it.

7.11
Performance Capabilities

The tenderer must provide information that demonstrates specific related experience in successfully completed projects of similar scope and complexity.  

Such claims must be supported with sufficient references to permit THETA to verify the claimed capabilities.  

              The references shall include:

· Past experience of managing projects of similar size and scope, including planned and actual timeframe, budget and final cost, and team size;

· Indication of client's satisfaction with the tenderer’s performance; 

· Success in achieving the project objectives;

Note that the focus of the response to the above points should address the relevant experience of the tenderer, not the proposed approach to this RFP requirement.

7.12
High Level Approach, Plan and Time Lines

In this section, the tenderer should provide the proposed approach to meeting the RFP Requirements.  This will include a high level description of the planned solution and the activities to be performed during the initial planning phase and the detailed design and implementation phase:

7.13
Project Success Factors

The tenderer must demonstrate a good understanding of what is required to carry out the successful completion of a project of this type and scale.  As a minimum, the following must be provided:

· The tenderers view of the critical success factors of this project;

· The approach with regard to the tools and techniques that may be used.

7.14
Senior Management Experience

The tenderer must describe the specific contribution that the executive or senior manager has made to the projects referenced in terms of; but not limited to, overall direction and support to the projects.

It must outline its management hierarchy and the organisational responsibilities of its senior management and provide evidence of sufficient senior management depth and experience to provide executive direction and corporate support to projects of this scope.

7.15
Details of such experience shall include:

Summary of relevant experience of senior managers and executives who will be providing direction and support to the project;

· Examples of issues that the proposed senior management would typically resolve;

· The senior management escalation process for dealing with unresolved issues; and

· Relevant experience of the senior executive who will be responsible for managing the business arrangement between the THETA and the tenderer.

7.16
References

To support all claims of experience presented in the Tender, the tenderer shall provide references from two (2) projects that it has successfully completed in the past three years related internal audit projects preferably in the public sector.
To assist THETA in the review of the Tenderers, it is requested that references be provided in a summary table format with the following headings:

	Client Name & Description
	Contact Name
	Telephone #
	Fax #
	Brief description of project scope & complexity
	Team size, timeframe & budget of project.


7.17
Project Organisation and Team Expertise

The tenderer must describe its proposed project team structure, including the roles and responsibilities of the project executives and other senior key staff.

The tenderer must provide a description of the proposed Project Team Organisation.  As a minimum the following must be provided:

· Resumes for key senior project personnel identifying relevant skills and experience;

· An organisational chart of the proposed project team including the senior executive(s), business manager and key senior project personnel

· A backup plan for senior project personnel;

· Explanation of the proposed functions of the project team members;

· Process for obtaining additional staff with the diverse skill sets and backgrounds that might be needed during the course of the project; and

· Other resources available from within the tenderer’s organisation.

section 8:  Other Information 

ANY INFORMATION SUPPLIED IN OTHER SECTIONS OF THE PROPOSAL NEED NOT BE REPEATED.
The information requested in this section is required by the THETA for response evaluation purposes.   .

8.1      Due Diligences

The THETA may conduct, at its discretion, a financial, capability and qualification "due diligence" on the down selected service provider/s to ensure that the service provider is a viable going concern capable of implementing and sustaining the contracted services. 

Responses to this RFP must include a statement giving the THETA and/or its appointed agent permission to conduct this due diligence.

8.2 
Overall Plan

Provide an overall high-level (macro) plan covering the delivery of the required services. The plan must demonstrate the solution proposed by the respondent and contain sufficient detail to allow an analysis of the solution to determine the sustainability and feasibility of the solution. (THIS CAN BE INCLUDED UNDER 7.12)
8.3 
South African Companies

Prospective service providers must provide full details of how this project will promote South African owned enterprises, particularly SMMEs.
8.4 
Value added services

Provide information on any additional value added services for consideration by the THETA, and which will form part of the overall proposed solution. Please note that the additional value adds must be priced separately.

8.5 
Project Organisation

Provide details of how the project would be organised, what roles have been identified and how ongoing project communication with the THETA is planned.

8.6 Statutory and General

ANY INFORMATION SUPPLIED IN OTHER SECTIONS OF THE PROPOSAL NEED NOT BE REPEATED.
The information below must be provided with the response to the RFP. In the event of a consortium response, the information as it pertains to the individual consortium members must be supplied e.g. if three separate companies form a consortium then the SARS Tax clearance certificates for each member Business Enterprise are required.

· The name of the entity with whom the THETA will ultimately contract and who will be responsible for the overall service delivery. This is required in all instances and is particularly relevant in a consortium or sub-contracting approach.

· The names of all consortium members and/or sub-contractors.

· SARS original tax clearance certificates;

· Copy of Business Enterprise incorporation certificate(s); 

· Vat registration certificates (Vat 103); 

· PAYE (Pay As You Earn) number;

· Business Enterprise UIF (Unemployment Insurance Fund) number;

· Skills development levy registration number;

· Regional Services Council registration number;

· Summary CVs of people who would be involved in the initiative, and indicate what role they will fulfil;

· HDI equity status;

· Staff and director shareholdings in the service provider's organisation (and partners in the event of a consortium response) and names of directors;

· Nature of respondent's (and/or consortium members or sub-contractors) current and/or past business dealings with the THETA.

· Declaration of any past, present or planned involvement with the THETA, either by way of employment or by way of any governing board or council.

· Declaration of any existing relationship to any employee of the THETA or members of the governing board or council.

· Employment Equity compliance and plans.

· Statement regarding due diligence permission.

· Business Enterprise name of auditors, and contact person.

· Business Enterprise name of Accounting Officers, and contact person.

· Total turnover of your Business Enterprise (or consortium members or sub-contractors) for the last three years.

· Details of how long your Business Enterprise (or consortium members or sub-contractors) has been in existence and operational.

· Details of any professional associations your Business Enterprise (or consortium members or sub-contractors) belongs too, and indicate the length of membership.

· Indicate the form of Business Enterprise / corporation.

· A reference list of engagements of a similar nature to this project in Southern Africa, including contact details.

· Where appropriate give a full description of the consortium make-up.

· Provide full details of any legal action that has been initiated against your Business Enterprise (or consortium members or sub-contractors) over the last 3 years, and the final outcome or present state of any litigation.

· Provide full details of any legal action that has been initiated by your Business Enterprise (or consortium members or sub-contractors) in the last 3 years, and the final outcome or present state of any litigation. 

section 9:  Evaluation criteria

TECHNICAL EVALUATION CRITERIA – 40 POINTS

· Tender must score a minimum of 30 points on technical evaluation in order to qualify for further adjudication
	KEY CRITERIA
	DOCUMENTATION
	COMMENTS OF EVALUATION TEAM
	POINTS AWARDED

	Response in accordance with RFP requirements

10 points
	RFP and all mandatory/requested documentation associated with RFP (e.g. original tax clearance certificate, signed declaration)
	
	

	Ability of Tenderer to provide the comprehensive service required and to commence work by the stipulated date

30 points


	Management structure of organisation; proven credentials, experience and expertise of management and staff; performance capabilities; project organization and team expertise; overall plan/programme; financial statements, references.  
	
	


9.2
COMMERCIAL EVALUATION CRITERIA – 40 POINTS
	KEY CRITERIA
	DOCUMENTATION
	COMMENTS OF EVALUATION TEAM
	POINTS AWARDED

	Pricing

30 Points
	Pricing Schedule
	
	

	Price Firmness

2.5 Points
	Commercial Terms and Conditions
	
	

	Validity Of Prices

2.5 Points
	Commercial Terms and Conditions
	
	

	Unconditional Discounts

2.5 Points
	Commercial Terms and Conditions
	
	

	Settlement Discounts

2.5 Points
	Commercial Terms and Conditions
	
	


9.3
PREFERENTIAL PROCUREMENT EVALUATION CRITERIA – 20 POINTS

	KEY CRITERIA
	DOCUMENTATION
	COMMENTS OF EVALUATION TEAM
	POINTS AWARDED

	HDI ownership (Black, Indian, Coloured, Women and Disabled Persons) of 50.1% or more

10 points
	Incorporation documents (i.e. articles and memorandum of association, partnership agreement, joint venture agreement, founding statement)
	
	

	HDI management (Black, Indian, Coloured, Women and Disabled Persons) of 50.1% or more

4 points
	
	
	

	Sub-contracting with an HDI or SMME (provided that not more than 25% of the total contract value is sub-contracted to a party which is not an HDI)

2 point
	
	
	

	Promotion of SMME’s in terms of the National Small Business Act 102 of 1996

4 points
	
	
	


Annexures

ANNEXURE A:

MAP TO THETA  OFFICES :


[image: image2.emf]RIVONIA ROAD OFF RAMP

FROM AIRPORT, N1 & M1  

TOWARDS ROODEPOORT

FROM  ROODEPOORT

MAP IS NOT DRAWN TO SCALE

THETA

38 Homestead Road

HOMESTEAD ROAD

RIVONIA ROAD

WILLIAM NICOL OFF RAMP

HANS STRIJDOM OFF RAMP

TELEPHONE:  011-803 6010

FACSIMILE:    011-803 6702



ANNEXURE B:

CONTACT INFORMATION

Note:  All tenderers are required to complete this section and to include it in their submission.  Failure to do so may render a tender invalid and may be grounds for rejection.

	Company Name:
	

	

	(IN CASE OF A CONSORTIUM) FULL DETAILS OF CONSORTIUM MEMBERS:

	
	

	
	

	

	NAME OF CONTRACTING COMPANY IN CASE OF A CONSORTIUM

	
	

	

	CONTACT DETAILS OF RESPONSIBLE PERSON WHO WILL ACT ON BEHALF OF THE COMPANY/CONSORTIUM

	Name and Surname:
	

	Telephone number:
	

	Fax number:
	

	Cellular number:
	

	e-Mail address:
	

	

	ALTERNATIVE CONTACT DETAILS OF RESPONSIBLE PERSON WHO WILL ACT ON BEHALF OF THE PERSON ABOVE SHOULD HE/SHE NOT BE AVAILABLE

	Name and Surname:
	

	Telephone number:
	

	Fax number:
	

	Cellular number:
	

	e-Mail address:
	


ANNEXURE C:

APPLICATION FOR TAX CLEARANCE CERTIFICATE

(IN RESPECT OF TENDERS)

IT IS A CONDITION OF TENDER THAT –

1. It is an absolute requirement that the taxes of the successful contractor MUST be in order, or than suitable arrangements have been made with the Receiver of Revenue to satisfy them.

2. The Application for Tax Clearance Certificate (in respect of tenders), must be completed by the tenderer in all respects and submitted to the Receiver of Revenue where the tenderer is registered for income tax purposes.  That Receiver of Revenue will then furnish the tenderer with a Tax Clearance Certificate that will be valid for a period of six (6) months from date of issue.  This Tax Clearance Certificate must be submitted in the original with the tender, that is before the closing time and – date of the tender.  Failure to submit an original and valid Tax Clearance Certificate MAY invalidate your tender.

3. Each party to a Consortium/Sub-contractors must complete a separate Tax Clearance Certificate.  Copies of the Application for Tax Clearance Certificate are available at any Receiver’s Office and are included below.

4. The Tax Clearance Certificate and the name of the tenderer (consortium member) must correlate.

ANNEXURE C:

APPLICATION FOR TAX CLEARANCE CERTIFICATE 

(IN RESPECT OF TENDERS) 

	1.
Name of taxpayer/tenderer:
	

	
	

	2.
Trade name:
	

	
	
	

	3.
Identification number:
	
	
	
	
	
	
	
	
	
	
	
	
	
	

	
	
	

	4.
Company/Close Corporation registration number:
	
	
	
	
	
	
	
	
	
	

	
	
	

	5.
Income tax reference number:
	
	
	
	
	
	
	
	
	
	
	

	
	
	

	6.
VAT registration number (if applicable):
	
	
	
	
	
	
	
	
	
	
	

	
	
	

	7.
PAYE employers’ registration number (if applicable):
	
	
	
	
	
	
	
	
	
	
	

	
	
	

	Contact person requiring Tax Clearance Certificate:
	Signature
	

	
	
	

	Name:
	

	Telephone number:
	Code:
	
	Number:
	

	Address:
	

	
	

	
	

	

	Date:  20_______/________/________

	

	


ANNEXURE D:

DECLARATION OF INTEREST

1. Any legal person, including persons employed by the State, or persons who act on behalf of the State or persons having a kinship with persons employed by the State, including a blood relationship, may make an offer or offers in terms of this tender invitation.  In view of possible allegations of favouritism, should the resulting tender, or part thereof, be awarded to persons employed by the State, or to persons who act on behalf of the State, or to persons connected with or related to them, it is required that the tenderer or his authorised representative shall declare his position vis-à-vis the evaluating authority and/or take an oath declaring his interest, where –

· The tenderer is employed by the THETA or acts on behalf of the THETA; and or

· The legal person on who’s behalf the tender document is signed, has a relationship with persons/a person who are/is involved with the evaluation of the tender(s) or where it is knows that such a relationship exists between the person or persons for or on whose behalf the declarent acts and persons who are involved with the evaluation of the tender.

In order to give effect to the above, the following questionnaire shall be completed and submitted with the tender.

	1.1
	Are you or any person connected with the tenderer, employed by the THETA?
	*YES/NO

	
	
	

	1.1.1
	If so, state particulars
	

	
	
	

	
	
	

	
	
	

	1.2
	Do you, or any person connected with the tenderer, have any relationship (family, friend, other) with a person employed in the department concerned, with THETA, or its administration and who may be involved with the evaluation or adjudication of this tender?
	*YES/NO

	
	
	

	1.2.1
	If so, state the particulars
	

	
	
	

	
	
	

	
	
	

	
	
	

	1.3
	Are you, or any person connected with the tenderer, aware of any relationship (family, friend, other) between the tenderer and any person employed by the department concerned, THETA or its administration, who may be involved with the evaluation or adjudication of this tender?
	*YES/NO

	
	
	

	1.3.1
	If so, state particulars
	

	
	
	

	
	
	


	Signature of Declarent
	
	Tender number
	
	Date

	
	
	

	
	
	

	Position of Declarent
	
	Name of Company or Tenderer


* Delete whichever is not applicable
ANNEXURE E:









Tender’s Name:…………………………………






(to be inserted by tenderer)

PREFERENCE POINTS CLAIM FORM

GENERAL CONDITIONS AND DEFINITIONS

NB:  BEFORE COMPLETING RELEVANT CLAIM FORMS, TENDERERS MUST

   CAREFULLY STUDY THE GENERAL CONDITIONS AND DEFINITIONS

1. GENERAL CONDITIONS

1.1 The preference point system is applicable to all tenders.

1.2 Failure on the part of a tenderer to complete and sign a claim form may be interpreted to mean that preference points are not claimed.

1.3 THETA reserves the right to require of a tenderer, either before a tender is adjudicated or at any time subsequently, that he/she should substantiate any claim, in any manner required by THETA.

2. GENERAL DEFINITIONS

The defined works and expressions commencing with capital letters, shall have the meanings hereby assigned to them unless such meanings are inconsistent with the context of a particular tender or contract:

2.1 “Act” means the Preferential Procurement Framework Act, 2000 (Act No 5 of 2000)

2.2 “Agent” means a person mandated by another person (“the principal”) to do business for an on behalf of, or to represent in a business transaction, the principal, and thereby acquire rights for the principal against THETA and incur obligations binding the principal in favour of THETA.

2.3 “Comparative price” means the price after the factors of a non-firm price and all unconditional discounts that can be utilised have been taken into consideration.

2.4 “Consortium or Joint Venture” means an association of persons for the purpose of combining their expertise, property, capital, efforts, skill and knowledge in an activity for the execution of a contract.

2.5 “Contract” means the agreement that results from the acceptance of a tender by THETA.

2.6 “Disability” means, in respect of a person, a permanent impairment of a physical intellectual, or sensory function, which results in restricted, or lack of, ability to perform an activity in the manner, or within the range, considered normal for a human being.

2.7 “Firm price” is the price that is only subject to adjustments in accordance with the actual increase or decrease resulting from the change, imposition, or abolition of customs or excise duty and other duty, levy, or tax which, in terms of a law or regulation is binding on the contractor and demonstrably has an influence on the price of any supplies, or the rendering costs of any service, for the execution of the contract.

2.8 “Historically Disadvantaged Individual (HDI)” means a South African citizen –

2.8.1 who has no franchise in national elections prior to the introduction of the Constitution of the Republic of South Africa, 1983 (Act No 110 of 1983) or the Constitution of the Republic of South Africa, 1993 (Act No 200 of 1993)(“the Interim Constitution”) and/or

2.8.2 who is a female;  and/or

2.8.3 who has a disability.

Provided that a person who obtained South African citizenship on or after the coming to effect of the Interim Constitution, is deemed not to be an HDI.

2.9 “Management” in relation to an enterprise or business, means an activity inclusive of control and performed on a daily basis, by any person who is a principal executive officer of the company, by whatever name the person may be designated.

2.10 “Non firm prices” means all prices other than “firm” prices.

2.11 “Person” includes reference to a juristic person.

2.12 “Rand value” means the total estimated value of a contract in Rand denomination which is calculated at the time of tender invitations and includes all applicable taxes and excise duties.

2.13 “Small, Medium and Micro Enterprises (SMME’s)” bears the same meaning assigned to this expression in the National Small Business Act, 1996 (Act No 102 of 1996).

2.14 “Sub-contracting” means the primary contractor’s assigning or leasing or making out work to, or employing, another person to support such primary contractor in the execution of part of a project in terms of the contract.

2.15 “Tender” means a written offer or bid in a prescribed or stipulated form in response to an invitation by an organ of state for the provision of services or goods.

2.16 “Trust” means the arrangement through which the property of one person is made over or bequeathed to a trustee to administer such property for the benefit of another person.

2.17 “Trustee” means any person, including the founder of a trust, to whom property is bequeathed in order for such property to be administered for the benefit of another person.

ANNEXURE F:











Tender No:  …………………………………







(to be inserted by tenderer)

PREFERENCE POINTS CLAIM FORM

EQUITY OWNERSHIP BY HISTORICALLY DISADVANTAGED INDIVIDUALS

1. In terms of regulation 13 of the preferential procurement regulations pertaining to the Preferential Procurement Policy Framework Act, 2000 (Act No 5 of 2000) the preference points system must include preference points of equity ownership by historically disadvantaged individuals as defined by the Act.

Equity Ownership




Points allocated

1.1 Preference points for equity ownership by historically

disadvantaged individuals who, due to the apartheid

policy that had been in place had no franchise in

national elections prior to the introduction of the

Constitution of the RSA, 1983 (Act 110 of 1983) or the

Constitution of the RSA, 1993 (Act 200 of 1993)

(“the Interim Constitution”) and/or




7

1.2 who is a female;  and/or





2

1.3 who has a disability






1

2. The equity ownership contemplated above must be equated to the percentage of an enterprise or business owned by individuals or, in respect of a company, the percentage of a company’s shares that are owned by individuals, who are actively involved in the management of the enterprise or business and exercise control over the enterprise, commensurate with their degree of ownership at the closing date of the tender.

2.1 Where an organisation is classified as a non-governmental organisation (NGO), the ownership criterion is replaced by the percentage of HDI directors on the Board of Directors of the NGO, irrespective of whether they are executive or non-executive directors.

3. In the event that the percentage of ownership contemplated above changes after the closing date of the tender, the tenderer must notify THETA and such tender will not be eligible for any preference points.

4. Preference points should not be claimed in respect of individuals who are not actively involved in the management of an enterprise or business and who do not exercise control over an enterprise or business commensurate with their degree of ownership.

5. All claims made for equity ownership by an HDI will be considered according to the following criteria:

5.1 Equity within private companies will be based on the percentage of equity ownership.

5.2 Preference points will not be awarded to public companies and tertiary institutions.

5.3 The following formula will be applied to calculate the number of points for equity ownership by an HDI.

	NEP=NOP x
	EP

	
	100


Where

NEP = Points awarded for equity ownership by an HDI

NOP = The maximum number of points awarded for equity ownership by an HDI

EP = The percentage of equity ownership by an HDI within the enterprise of business.

6. Equity claims for a Trust will only be allowed in respect of those persons who are both trustees and beneficiaries and who are actively involved in the management of the Trust.

7. Documentation to substantiate the validity of the credentials of the trustees contemplated above must be submitted.

7.1 Documentation to substantiate the validity of the credentials of the board of directors who are actively involved in the management of the NGO as contemplated in 2.1 above must be submitted.

8. A Consortium or Joint Venture may, based on the percentage of the contract value managed or executed by their HDI members, be entitled to equity ownership in respect of an HDI.

9. The points scored for equity ownership will be added to the points scored for price.

10. A person awarded a contract as a result of preference for contracting with, or providing equity ownership to an HDI, may not subcontract more than 25% of the value of the contract to a person who is not an HDI or does not qualify for such preference.

11. TENDER CLARIFICATION

11.1 Tenderers who wish to claim points in respect of Equity Ownership must complete the declaration.

11.2 THETA shall not be obliged to accept the lowest or any quotation, offer or proposal.

12. EQUITY OWNERSHIP CLAIMED

12.1 HDI Equity Ownership

……………% = …………..

(maximum 7 points)

12.2 Women Equity Ownership

……………% = …………..

(maximum 2 points)

12.3 Disability Equity Ownership

……………% = …………..

(maximum 1 point)

ANNEXURE F:

DECLARATION WITH REGARD TO EQUITY OWNERSHIP

1. NAME OF TENDERER:  …………………………………………………………………

2. HOW LONG HAS THE COMPANY BEEN IN EXISTENCE …………………………

3. DESCRIBE PRINCIPAL BUSINESS ACTIVITIES

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

………………………………………………………………………………………………

4. COMPANY CLASSIFICATION

· Manufacturer

· Suppliers

· Professional service provider

· Other service providers, e.g. transporters, etc.

(TICK APPROPRIATE BOX/ES)

5. LIST OF ALL SHAREHOLDERS BY NAME, IDENTITY NUMBER, CITIZENSHIP, HDI STATUS AND OWNERSHIP, AS RELEVANT

	NAME
	DATE AND POSITION OCCUPIED IN ENTERPRISE
	IDENTITY NUMBER
	DATE RSA OR TBVC CITIZEN-SHIP OBTAINED
	% OWNED BY HDI’S
	% OWNED BY WOMEN
	% OWNED BY DISABLED PEOPLE
	% OWNED
BY
OTHERS

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	

	
	
	
	
	
	
	
	


6. HOW MANY PERMANENT STAFF MEMBERS DOES THE TENDERER EMPLOY?

……………………………………………..

7. I/we, the undersigned, who warrants that he/she is duly authorised to do so on behalf of the firm certify that points claimed, based on owners/shareholders who are actively involved in the day to day management of the enterprise equity ownership, qualifies the firm for the points shown and I/we acknowledge that:

7.1 The information furnished is true and correct.

7.2 The Equity Ownership claimed is in accordance with the conditions.

7.3 A person awarded a contract as a result of preference for contracting with, or providing equity ownership to an HDI, may not subcontract more than 25% of the value of the contract to a person who is not an HDI or does not qualify for such preferences.

7.4 In the event of a contract being awarded as a result of points claimed, the contractor may be required to furnish documentary proof to the satisfaction of THETA that the claims are correct.

7.5 If the claims are found to be incorrect, THETA may, in addition to any other remedy it may have –

7.5.1 Recover all costs, losses or damages it has incurred or suffered as a result of that person’s conduct;

7.5.2 Cancel the contract and claim any damages, which it has suffered as a result of having to make less favourable arrangements due to such cancellation.

WITNESSES:


1.
……………………………………….

2.
……………………………………….

DATE:
……………………………….

CONSORTIUM/JOINT VENTURE INFORMATION

Note:
All tenderers (in case of a Consortium/Joint Venture) are required to complete this section and to include it in their submission.

The proportion (percentage) of the fees and disbursements as indicated in the cost proposal, which each company, which is party to the consortium/ joint venture, will earn, should be inserted below.  This information is required in order to determine the pro rata point allocation for equity ownership.

Chapter 2 FAILURE TO COMPLETE THIS FORM MAY RENDER THE CLAIM FOR EQUITY OWNERSHIP INVALID

	Companies involved in the Consortium/Joint Venture
	Fees to be earned by each consortium/ joint venture member
	Disbursements allocated to each consortium/ joint venture member
	Total of fees and disbursements allocated to each consortium/ joint venture member
	Percentage of total fees and disbursements allocated to each consortium/ joint venture member
	Responsible Manager for each Company
	Signature of Responsible Manager

	1
	
	
	
	
	
	

	2
	
	
	
	
	
	

	3
	
	
	
	
	
	

	4
	
	
	
	
	
	

	5
	
	
	
	
	
	

	6
	
	
	
	
	
	


ANNEXURE G:

Tender’s name:  ……………………………

(To be inserted by tenderer)PREFERENCE POINTS CLAIM FORM

THE PROMOTION OF SMALL BUSINESS

1. INTRODUCTION

In terms of regulation 17 of the preferential procurement regulations pertaining to the Preferential Procurement Policy Framework Act, 2000 (Act 5 of 2000), it is the Government’s intention the promote small businesses by using the preference point system as a mechanism to award points to tenderers.

2. SPECIFIC GOAL

2.1 The specific goal is the promotion of small businesses as defined in the National Business Act, 1996 (Act 102 of 1996).

2.2 Tenderers who which to claim in respect of this goal must complete either paragraph 3 with regard to being a small business and/or paragraph 4 with regard to the promotion of small business.

2.3 The maximum preference points that can be claimed between paragraph 3 and 4 and 10 points.

3. CLAIM WITH REGARD TO BEING A SMALL BUSINESS

3.1 Tenderers regarding itself as a micro, very small, small or medium enterprise (SMME) as defined by the National Small Business Act, 1996 (Act 102 of 1996) may claim preference points.

3.2 Should the tenderer wish to claim points for being a SMME, then the tenderer must complete the following table.

First select and tick in column (A) the relevant sector or sub-sector your are operating in.  Within the chosen sector, select and tick in columns (B), (C) and (D) the relevant block indicating your organisation’s position pertaining to employees (B), turnover (C) and assets (D).

See the example in 3.3 below.

	Sector or sub-sector in accordance with the Standard Industrial Classification
	A
	Size or class
	Total full time equivalent of paid employees
	B
	Total annual turnover
	C
	Total gross asset value (fixed property excluded)
	D

	
	
	
	
	
	Less than
	
	Less than
	

	Agriculture
	
	Medium
	100
	
	R4.00 m
	
	R4.00 m
	

	
	
	Small
	50
	
	R2.00 m
	
	R2.00 m
	

	
	
	Very small
	10
	
	R0.40 m
	
	R0.40 m
	

	
	
	Micro
	5
	
	R0.15 m
	
	R0.10 m
	

	
	
	
	
	
	
	
	
	

	Mining and quarrying
	
	Medium
	100
	
	R30.00 m
	
	R18.00 m
	

	
	
	Small
	50
	
	R7.50 m
	
	R4.50 m
	

	
	
	Very small
	10
	
	R3.00 m
	
	R1.80 m
	

	
	
	Micro
	5
	
	R0.15 m
	
	R0.10 m
	

	
	
	
	
	
	
	
	
	

	Manufacturing
	
	Medium
	100
	
	R40.00 m
	
	R15.00 m
	

	
	
	Small
	50
	
	R10.00 m
	
	R3.75 m
	

	
	
	Very small
	10
	
	R4.00 m
	
	R1.50 m
	

	
	
	Micro
	5
	
	R0.15 m
	
	R0.10 m
	

	
	
	
	
	
	
	
	
	

	Electricity, gas and water
	
	Medium
	100
	
	R40.00 m
	
	R15.00 m
	

	
	
	Small
	50
	
	R10.00 m
	
	R3.75 m
	

	
	
	Very small
	10
	
	R4.00 m
	
	R1.50 m
	

	
	
	Micro
	5
	
	R0.15 m
	
	R0.10 m
	

	
	
	
	
	
	
	
	
	

	Construction
	
	Medium
	100
	
	R20.00 m
	
	R4.00 m
	

	
	
	Small
	50
	
	R5.00 m
	
	R1.00 m
	

	
	
	Very small
	10
	
	R2.00 m
	
	R0.40 m
	

	
	
	Micro
	5
	
	R0.15 m
	
	R0.10 m
	

	
	
	
	
	
	
	
	
	

	Retain and motor trade and repair service
	
	Medium
	100
	
	R30.00 m
	
	R5.00 m
	

	
	
	Small
	50
	
	R15.00 m
	
	R2.50 m
	

	
	
	Very small
	10
	
	R3.00 m
	
	R0.50 m
	

	
	
	Micro
	5
	
	R0.15 m
	
	R0.10 m
	

	
	
	
	
	
	
	
	
	

	Wholesale trade, commercial agents and allied services
	
	Medium
	100
	
	R50.00 m
	
	R8.00 m
	

	
	
	Small
	50
	
	R25.00 m
	
	R4.00 m
	

	
	
	Very small
	10
	
	R5.00 m
	
	R0.50 m
	

	
	
	Micro
	5
	
	R0.15 m
	
	R0.10 m
	

	
	
	
	
	
	
	
	
	

	Catering, accommodation and other trade
	
	Medium
	100
	
	R10.00 m
	
	R2.00 m
	

	
	
	Small
	50
	
	R5.00 m
	
	R1.00 m
	

	
	
	Very small
	10
	
	R1.00 m
	
	R0.20 m
	

	
	
	Micro
	5
	
	R0.15 m
	
	R0.10 m
	

	
	
	
	
	
	
	
	
	

	Transport, storage and communications
	
	Medium
	100
	
	R20.00 m
	
	R5.00 m
	

	
	
	Small
	50
	
	R10.00 m
	
	R2.50 m
	

	
	
	Very small
	10
	
	R2.00 m
	
	R0.50 m
	

	
	
	Micro
	5
	
	R0.15 m
	
	R0.10 m
	

	
	
	
	
	
	
	
	
	

	Finance and business services
	
	Medium
	100
	
	R20.00 m
	
	R4.00 m
	

	
	
	Small
	50
	
	R10.00 m
	
	R2.00 m
	

	
	
	Very small
	10
	
	R2.00 m
	
	R0.40 m
	

	
	
	Micro
	5
	
	R0.15 m
	
	R0.10 m
	

	
	
	
	
	
	
	
	
	

	Community, social and personal services
	
	Medium
	100
	
	R10.00 m
	
	R5.00 m
	

	
	
	Small
	50
	
	R5.00 m
	
	R2.50 m
	

	
	
	Very small
	10
	
	R5.00 m
	
	R0.50 m
	

	
	
	Micro
	5
	
	R0.15 m
	
	R0.10 m
	


3.3 Tenderers are to claim preference points based on the size or class of enterprise indicated above.

Example

	Sector or sub-sector in accordance with the Standard Industrial Classification
	A
	Size or class
	Total full time equivalent of paid employees
	B
	Total annual turnover
	C
	Total gross asset value (fixed property excluded)
	D

	
	
	
	
	
	Less than
	
	Less than
	

	Agriculture
	√
	Medium
	100
	
	R4.00 m
	
	R4.00 m
	

	
	
	Small
	50
	
	R2.00 m
	√
	R2.00 m
	

	
	
	Very small
	10
	
	R0.40 m
	
	R0.40 m
	√

	
	
	Micro
	5
	√
	R0.15 m
	
	R0.10 m
	

	
	
	
	
	
	
	
	
	


The annual turnover shall be the factor determining the ultimate classification and hence the points claimable.  The company in this example would be classified as a “small” enterprise because of the turnover in lieu of the fact that according to the other parameters, the company could be classified as a “Micro” or “Very small” enterprise

For example:  The company in the example will therefore be able to claim a maximum of 6 points in paragraph 3.4 below

3.4 Insert your claim in the table below based on the information contained in paragraph 3.2

	Classification
	Maximum point
	Points claimed

	Micro
	8
	

	Very Small
	7
	

	Small
	6
	

	Medium
	5
	


4. CLAIM WITH REGARD TO THE PROMOTION OF SMALL BUSINESS

4.1 Tenderers that are actively involved in the promotion of small businesses (a SMME cannot claim for promoting its own business), as defined in the National Small Business Act, 1996 (Act 102 of 1996), by subcontracting/outsourcing any of the businesses and/or functions of the company to local small business inter alia manufacturing, packaging, distribution, etc. may claim preference points by completing the table below.

	Small business function(s) subcontracted/ outsourced
	Name(s) of small business(es) outsourced to
	Address and telephone number of small business as well as contact person
	Value of outsourced business (a)

	
	
	
	

	
	
	
	

	
	
	
	

	
	
	Total Value (a)
	


4.2 Tenderers may claim preference points based on business outsourced to SMME enterprises as a percentage of annual turnover for the p0revious financial year(s) in accordance with the table below:

Total annual turnover for the previous financial year:
R. ………………… (b)

The percentage of turnover should be calculated by dividing the value of outsourced business (a) above by the turnover for the previous financial year (b) multiplied by 100.

Example

Total value of outsourced business


R100 000,00 (a)

Turnover for previous financial year 

R550 000,00 (b)

The percentage will then by R100 000,00 (a), divided by R550 000,00 (b) multiplied by 100 = 18.8%.  The preference points that could be claimed are therefore 2.  (See table under 4.3 below)

4.3 Please insert your claim in the table below:

	Percentage of turnover directed to small business (total of (a) divided by (b) x 100
	Points allocated
	Points claimed

	0 – 9
	1
	

	10 – 19
	2
	

	20 – 29
	3
	

	30 – 39
	4
	

	40 and above
	5
	


5. DECLARATION

5.1 I/We acknowledge that:

5.1.1 The information is true and correct.

5.1.2 In the event of a contract being awarded as a result of points claimed, the contractor may be required to furnish documentary proof of substantiating external auditor certificate that the claims are correct.

5.1.3 If the claims are found to be incorrect, THETA may, in addition to any other remedy it may have:

· recover all costs, losses or damages it has incorrect or suffered as a result of that person’s conduct;

· cancel the contract and claim any damaged which it has suffered as a result of having to make a less favourable arrangements due to such cancellation;

· impose a financial penalty more severe that the theoretical financial preference associated with the claim which was made in the tender;  and

· restrict the contractor, its shareholders and directors from obtaining business from THETA for a period determined by THETA.
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SCHEDULE 2 - Contract Management


SCHEDULE 3 - Service Definition


SCHEDULE 4 - Service Level Agreement
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Definitions

Unless otherwise expressly stated, or the context otherwise requires, the words and expressions listed below shall, when used in this Agreement, including this introduction, bear the meanings ascribed to them:

"the Act"
-
         means the Skills Development Act, 97 of 1998, as amended;

"Agreement"
-
means this Agreement and any schedules attached thereto;

"Business Day"
-
means a day other than a Saturday, Sunday or a public holiday in South Africa;

"Commencement Date"
-
means a date
“Effective Date”
-
means the signature date of this Agreement;


“Indemnities”
-
means the indemnities provided by the Supplier in favour of the Theta under this Agreement;

“Intellectual Property and
Intellectual Property Rights”
-
means all copyright in and related to the Theta's 


         data and shall also include technical materials and 


         all specifications, patterns, ideas and designs in 



respect of the Theta's data;

“Obligations”
-
means obligations, undertakings and duties, express and implied, and obligated has a corresponding meaning;

“Parties” 
-
means the signatories to this Agreement;

“Personnel”
-
means employees, agents, contractors and sub-contractors;

“Price/s”
-
         means the price/s for the Services as specified in this Agreement;

“Price Adjustment Mechanism”           -
         means the price adjustment mechanism as specified in this Agreement;

“Relevant Information”
-
means all material and necessary information related to this Agreement,

"Request for Proposal”
-
means the document of that name which was issued as an invitation to suppliers to submit proposals for the delivery of the services to the Theta in terms of this Agreement;

“Right”
                                                   -
means right, power or remedy;


“Services”
 -
means the services to be provided by the Supplier to the Theta in terms of this Agreement as specified in the Agreement and in Schedules 3 (Service Definition) and 4 (Service Level Agreement) of this Agreement;

"Service Levels"
 -
means the standards and criteria applicable to and in relation to the rendering of the services as specified in this Agreement;

“Setas”
                                                  -
means the sector education and training authorities established in terms of the Act;

“Supplier”
-
means selected Service Provider who are responsible for the provision of the Services to the Theta in terms of this Agreement;

"Taxes or Tax”
-
means any and all sales, use, personal, property, real property, value added, goods and services, consumption, turnover, stamp, documentary, interest equalisation, business, occupation, excise, income, corporation, profits, gains, gross receipts, or other taxes, fees, withholdings, imposts, levies, duties or other charges of any nature whatsoever or whensoever (other than taxes on the Theta’s net income), together with any penalties, fines or interest thereon or similar additions thereto, imposed, levied or assessed by any government, governmental, semi-governmental or other relevant authority or otherwise payable on or in respect of the delivery/supply by the Supplier of the Products and/or Services to the Theta;

“Tax Invoice” 
-
has the meaning it has in the VAT Act;

“Technical Materials”
-
includes plans, designs, drawings, engineering, information, data, specifications, reports, accounts, records and any other material that may be specified in this Agreement;

"Termination Date"
-
means 31 March l 2010
“the Theta” 
-
means the Tourism, Hospitality & Sport Education & Training Authority, established in terms of Section 9 of the Act;

“the Theta's Data” 
-
means collectively the Theta's products and the various systems, software, concepts, ideas, methods, methodologies, procedures, policies, processes, know-how, techniques, information, documentation and any other materials provided by the Theta or any third party to the Supplier, or otherwise received or collected by the Supplier, relating to the Theta and also includes the products, systems, software, concepts, ideas, methods, methodologies, procedures, policies, processes, know-how, techniques, information, documentation and any other materials which the Supplier generates, processes or supplies to the Theta in the rendering of the services in terms of this Agreement.

Appointment

The Theta appoints the Supplier, who accepts such appointment, with effect from the Commencement Date to provide the Services on the terms and conditions set out in this Agreement. 

Commencement and Duration

This Agreement shall commence on the Effective Date and shall continue until the Termination Date, unless terminated earlier in accordance with the provisions of this Agreement.

The Services

The Supplier agrees to supply the Services detailed in this clause and in Schedules 3 (service definition) and 4 (service level agreement) to this Agreement and which services are rendered in consideration of the payment of the agreed price by the Theta, and upon the terms and conditions of this Agreement. 

The Services shall be provided in accordance with:

the service definition (Schedule 3) and the Service Levels (Schedule 4) attached to this Agreement;

all legislation relevant to the provision of the services in terms of this Agreement and all other legislation governing the activities of Setas; and

any further guidelines and standards determined by the Theta and advised to the Supplier.

The Services shall commence on the Effective Date and shall continue for the duration agreed 

upon by the Parties.

In addition to the services detailed in Schedules 3 and 4 to this Agreement, the Supplier:

undertakes to perform at any time during the term of the Agreement, such additional services as may be agreed by the Parties. Such additional Services shall be incorporated into an Addendum and signed on behalf of both the Supplier and the Theta and shall be performed in accordance with and subject to the terms and conditions of this Agreement; and

agrees to perform all other services necessary to be rendered in order to achieve the objectives set out in Schedules 3 and 4 to this Agreement. 

The Supplier shall supply all equipment and consumables required by if for the provision of the services in terms of this Agreement.

In the event that the Supplier encounters any problem or identifies any problematic trend in relation to any of the services it provides under this Agreement, it must report such matter to the Theta in writing without delay. Without excluding the Theta's other remedies in terms of this Agreement, the parties shall thereafter agree on the corrective measures to be taken to address and/or pre-empt the problem.


Price


The Services will be supplied by the Supplier to the Theta for the agreed price set out in Schedule 1 of this Agreement and on the terms and conditions set out therein. Payment of the agreed price shall also be further subject to the terms and conditions set out in the service definitions and Service Levels as detailed in Schedules 3 and 4.

The Price is inclusive of:

all costs incurred in the Delivery of the Services; and

VAT and all other Taxes.

The Supplier shall provide the Theta with a Tax Invoice as defined in the VAT Act.

For the purposes of clause 5.4, the Supplier must:

notify the Theta as soon as possible after it becomes aware of any More Favourable Term; and

at the request of the Theta, allow an independent auditor, nominated by the Theta, to report to the 

Theta on the Supplier’s compliance with clause 5.4.

Service Levels

The Supplier undertakes that in rendering the services in terms of this Agreement it will achieve or 

procure the achievement of the Service Levels set out in Schedule 4 to this Agreement.

In the event that the Supplier fails to meet the Service Levels, the Supplier shall, without prejudice 

to the Theta's other rights and remedies:

provide all such additional resources as may be necessary to perform the Services in accordance 

with the Service Levels as early as practicable thereafter and at no additional charge to the Theta; 

and at the request of the Theta, promptly remedy any default or re-perform any non-performed 

and/or defectively performed services at no additional charge to the Theta.

The Supplier, with due regard to the principles of employment equity and black economic 

empowerment, shall utilise suitably qualified and trained personnel to provide the services in terms 

of this Agreement, provided that the Supplier shall be entitled, at its discretion, to allocate 

personnel resources in accordance with the skills and knowledge required, provided further that 

any exercise of such discretion shall not impact negatively upon the provision of the services by 

the Supplier to the Theta.

If in the Theta's reasonable opinion an employee/s and/or sub-contractor/s of the Supplier are not 

suitably qualified to perform at the expected and required levels or if the continued usage of the 

employee/s and/or sub-contractor/s will detract from the service that the Theta provides its 

customers, the Theta reserves the right to bring this to the attention of the Supplier. The Supplier 

will promptly take whatever remedial action is appropriate. 

Contract Management Approach

In order to facilitate the smooth and effective management of the relationship, the Parties shall implement and adhere to the contract management structure set out in Schedule 2 of this Agreement. 

The Theta Obligations

The Theta represents to the Supplier that:

it will co-operate with the Supplier and provide the Supplier with such data, information and 

assistance as the Supplier may reasonably require in order to enable or facilitate the Supplier to 

comply with its obligations under this Agreement;

the Theta shall supply the Supplier with reasonable access to relevant premises, personnel, 

equipment and systems as the Supplier may reasonably require for the purposes of its Obligations 

hereunder, provided that the Theta shall then not be required to incur any extra costs without its 

prior agreement which may be refused at its sole discretion;

it shall ensure that any party over whom it has direct control performs its functions and duties as 

may be reasonably required by the Supplier to enable it to comply with its obligations under this 

Agreement;



if requested by the Supplier, but without absolving the Supplier from any of its service provision 

obligations, the Theta will utilise its best efforts to facilitate compliance and/or co-operation from 

other third parties with whom the Supplier requires to interact in order to comply with its obligations 

under this Agreement. 

Warranties

The Supplier hereby warrants and undertakes that it has the full capacity, legal standing and 

authority and all necessary licenses, permits and consents to enter into and to provide the services 

under this Agreement.

The Supplier hereby warrants and undertakes that the performance by the Supplier of its 

obligations under this Agreement will not:

result in a breach of any provision of the Memorandum or Articles of Association of the Supplier;

result in a breach of, or constitute a default under any instrument, agreement or arrangement to 

which the Supplier is a party or by which the Supplier is bound;

result in a breach of any order, judgment of any court or government agency to which the Supplier 

is a party or by which the Supplier is bound.

The Supplier hereby warrants and undertakes that:

the provision of the Services and the Theta’s use thereof shall not infringe any rights of any third 

party;

the Services shall be supplied and rendered by appropriately experienced, qualified and trained 

personnel with all due skill, care and diligence;

it shall use and adopt reasonable professional techniques and standards in providing the services 

and shall further provide the services with all due care, skill and diligence;

the Services shall be performed in compliance with all applicable laws, including but not limited to 

all applicable legislation relevant to Setas; and

the Supplier shall use all reasonable efforts to ensure that all sub-contracts, equipment rental or 

lease agreements, licenses and all other agreements which are necessary for the performance of 

the Services are rendered in the manner agreed between the parties.

Breach and Termination

This Agreement will be deemed to commence on the Effective Date and will remain in force, 

(unless terminated earlier pursuant to this Agreement), until the Termination Date.

It shall constitute a material breach of this Agreement if the Supplier fails to achieve a critical 

Service Level on more than 3 occasions in any consecutive 6-month period. Where the Supplier 

has failed to achieve a critical Service Level on more than 3 occasions in any consecutive 6-month 

period the Theta shall be entitled, at its discretion, to give immediate notice of cancellation of this 

Agreement.

Save as provided in clause 10.2, the Theta or the Supplier may terminate this Agreement by notice 

in writing if:  

the other party fails to remedy a breach of a material term of this Agreement within 20 days of 

written notice of such breach; or

the other party becomes the subject of bankruptcy, liquidation or winding-up procedures or 

otherwise becomes insolvent.

Additionally, the Theta may terminate this Agreement by notice in writing if:

the Supplier is unable or ceases for any reason whatsoever to conduct its normal line of business 

in the ordinary and regular manner; or

the Supplier compromises or attempts to compromise generally with the Supplier’s creditors; or

any of the Supplier’s assets are attached under writ of execution and the Supplier fails within 10 

(ten) Business Days of such attachment to take the necessary steps to have such attachment set 

aside and thereafter pursue such steps with due diligence; or

any final and un-appeal able judgment against the Supplier in excess of R100, 000.00 (one 

hundred thousand Rand) remains unsatisfied for a period of 10 (ten) Business Days; or 

the Supplier’s members effectively resolve otherwise than pursuant to a reorganization, 

reconstruction or amalgamation to voluntarily wind up the Supplier; or

the Supplier fails to timeously report an incident or event contemplated in clause 16 to the Theta; 

or

the Supplier, without the prior consent of the Theta in writing:

undergoes a reorganization or reconstruction; or

Amalgamates with or is acquired by or acquires another party,

and as a result, in the opinion of the Theta, has or would have a conflict of interest with the Theta in continuing with this Agreement.

Termination will be without prejudice to any rights of either party against the other which accrued 

prior to the time of termination or which otherwise relate to or may arise at any future time from any 

breach or non-observance of Obligations under this Agreement which arose prior to the time of 

termination.

The Supplier acknowledges and agrees that the Warranties and the Theta’s remedies survive 

termination of this Agreement.

Indemnities

The Supplier will indemnify (and will keep indemnified) the Theta from and against all liability, loss 

and/or damage of any kind whatsoever that the Theta suffers, sustains or incurs, arising directly or 

indirectly from:

the illness, injury or death of any of the Supplier’s Personnel arising out of or in any way related to 

this Agreement;

any personal injury, illness or death to any person or damage to any property (including the Theta’s 

and any of the Theta’s Personnel’s) or any other loss or damage of any kind whatsoever (including 

consequential loss) caused or to the extent contributed to by;

any breach by the Supplier of this Agreement; and/or

any negligent act or omission by the Supplier or its Personnel in connection with this Agreement; 

and/or



any non-compliance with applicable legislation or regulation;

any claim made against the Theta by any of the Supplier’s Personnel in respect of relevant 

legislation concerning income tax, workers compensation, annual leave, long service leave, 

prescription or any applicable award, determination or agreement of a competent industrial 

tribunal; and

any penalty imposed for breach of any applicable law in connection with the performance of any of 

the Services caused by any act or omission of the Supplier or the Supplier’s Personnel.

Every exemption, limitation, defense, immunity, indemnity or other benefit contained in this 

Agreement or otherwise to which the Theta is entitled will be held by the Theta to the benefit of, 

and will extend to protect, the Theta’s officers, employees and agents.

The Supplier’s obligation to indemnify the Theta with respect to liability, loss or damage under 

clause 11.1, will be reduced to the extent that any such liability, loss or damage is directly caused 

by the Theta’s negligence or willful default.

Restricted Review

The Supplier shall at all times keep full records of all services provided in terms of this Agreement 

in secure premises provided by the Supplier and shall retain such records for the currency of this 

Agreement, whereafter the records will be handed to the Theta. 

In the event that the Theta wants to satisfy itself that the Supplier is complying with all relevant 

statutory and regulatory provisions relevant to the provision of the services in terms of this 

Agreement or the policies determined by the Theta from time to time in respect of the services or 

aspects thereof, the Supplier shall:

at any time during the currency of this Agreement and upon not less than 5 days written notice, 

participate in a restricted review to be conducted by an independent third party. Such review shall 

be focussed solely on the objectives contemplated in this clause 12 and shall not cover any other 

aspects of the services whatsoever;

provide such independent third party with such reasonable information, documentation and access 

to personnel, premises and records as may be required by them to conduct the restricted review. 

The review contemplated in this clause 12 will be conducted with the minimum of interference in the provision of the services and at the Theta's cost provided that the review does demonstrate that the Supplier is compliant with the acts and terms mentioned in this clause 12, failing which the cost of the review will be for the account of the Supplier. 

Should the review demonstrate that the Supplier is not compliant with any of the acts and items mentioned in this clause 12, the Theta in addition to the other remedies available to it in terms of this Agreement shall, at its election, be entitled to required the Supplier, at the Supplier's cost, to immediately initiate actions to ensure compliance.

Insurances

The Supplier shall maintain appropriate insurance cover in respect of any potential liability relating to its business and the provision of the Services in terms of this Agreement, including but not limited to equipment and materials, whether or not utilised in the provision of the services. The Supplier must effect and maintain the insurances throughout the duration of this Agreement at the Supplier's expense. 

Assignment

Neither party may assign its rights under this Agreement or cede its obligations under this Agreement without the prior written consent of the other party (which consent cannot be unreasonably withheld).

Sub-Contracting

If the Supplier delegates, sub-contracts or out sources any of the Supplier’s Obligations under this Agreement at any time, the Supplier will remain liable to the Theta for the performance and discharge of the delegated and/or sub​contracted and/or outsourced Obligations under this Agreement.

The Supplier will timeously pay all amounts due to any sub-contractor appointed by the Supplier for the purposes of supplying any Service to the Theta.

The Supplier must procure that each sub-contractor signs a duty of care letter in terms of which it:

undertakes to fulfill its obligations, arising out of any contractual relationship with the Supplier, directly to the Theta in the event that the Supplier is unable to fulfil any of its obligations in terms of any sub-contract;

warrants that it has the necessary skills and experience to carry out its appointment as a sub-contractor;

undertakes to perform its obligations and duties as a sub-contractor properly, efficiently and in accordance with a standard generally accepted in the Republic of South Africa and with the exercise of that degree of skill, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced sub-contractor seeking in good faith to comply with its contractual obligations and with all applicable legislation and laws, and engaged in the same type of undertaking and under the same or similar circumstances and conditions as those envisaged by the sub-contract agreement;

undertakes to perform its duties at all times to the Theta’s satisfaction in all material aspects;

warrants that it shall advise the Theta, in writing immediately, should it at any time, become aware of:


any deviation from the Service Levels; or

any design or construction deficiencies; or

any cost overruns and/or time delays;

warrants that it shall perform its duties with due diligence;

Acknowledges that it has a duty of care to the Theta in relation to all of its duties and undertakes that it shall at all times give due regard to that duty of care.

Transparent Business Relations

The Theta requires that its business be conducted in a transparent and ethical manner.

The Supplier must disclose to the Theta, either at the time of entering into this Agreement, or at the time that the Supplier first becomes aware, of:

any financial interest that any of the Theta’s Personnel or their immediate families have, whether directly or indirectly, in the Supplier’s business; and/or

any improper gift, bribery, fraud or unethical business practice of which the Supplier is aware and relating to this Agreement.

The Supplier must notify the Theta of any incidence relating to this clause in writing.

Intellectual Property

The Supplier acknowledges and agrees that:

all rights, title and interest in and to the Intellectual Property vests in the Theta;

unless otherwise expressly provided for in this Agreement, the Supplier shall acquire no rights of any nature in any of the Theta's data or any Intellectual Property which is owned by the Theta. 

The Supplier undertakes:

while this Agreement is in force or at anytime thereafter, not to challenge the rights of the Theta in the Intellectual Property or put in issue, whether directly or indirectly, the validity of the Intellectual Property rights which are owned by the Theta and/or the Theta's ownership thereof;

while this Agreement is in force or at any time thereafter, not to endeavour to establish any property rights whatsoever in any of the Intellectual Property; and 

other than for the purposes of this Agreement, or as specifically permitted in terms of this Agreement not to directly or indirectly use, adopt or reproduce the Intellectual Property without the prior written consent of the Theta. 

Any rights which may at any time during the term of this Agreement vest in the Supplier by virtue of any development, alterations, additions, translations, adaptations or revisions of the Intellectual Property, are hereby assigned to the Theta. 

The Supplier undertakes, in regard to any such development, alterations, additions, translations, adaptations or revisions of the Intellectual Property, to execute all assignment deeds, affidavits and other documents which the Theta considers necessary or desirable in order to obtain, confirm, protect or enforce its rights. 

The Supplier shall take all necessary and reasonable precautions to preserve the integrity of the Theta's data and to prevent any corruption or loss of such data.

Intellectual Property Warranties

The Supplier warrants that in rendering the services in terms of this Agreement and/or in supplying, delivering, developing, modifying, adapting, improving and enhancing the Theta's data, neither it nor any employee or agent of the Supplier has made any unauthorised use of any third party copyright works. 

The Supplier warrants that it is authorised to transfer the rights, which are transferred under this Agreement.

Relationship of Parties

Nothing in this Agreement is or will be taken as constituting the relationship of partners or joint ventures between the parties or otherwise sharing risks or rewards or constituting any party the agent or representative of the other party.

The parties shall at all times owe each other the duty of utmost good faith.

Restraint

Neither the Theta nor the Supplier shall at any stage during the currency of this Agreement and for a period of six months after termination of this Agreement, make any offers of employment to any Personnel who are or have been employed by the other party and have been involved in the execution of this Agreement.

The aforementioned restraint shall not be applicable in the event where the prior written approval to make such an offer has been obtained from the party who is or has been the employer of such Personnel.

Confidentiality

Each party undertakes that it will not, either during the currency of this Agreement or at any time thereafter, disclose to any person any confidential information of or relating to the other party of which it has become possessed as a result of this Agreement or the negotiations preceding this Agreement including, but not limited to, the terms of this Agreement.

Nothing in this contract prohibits disclosure of information which:

is in the public domain;

after disclosure to a party becomes part of the public domain otherwise than as a result of the wrongful act of that party;

is received from a third party provided that it was not acquired directly or indirectly by that third party from a party to this Agreement; or

is required to be disclosed by law or any government or governmental body, authority or agency having authority over a party.

A party may disclose the other party’s confidential information on a “needs to know basis”:

to its legal and other advisers in order to advise the disclosing party in relation to its Rights, Obligations and commercial exposure under this Agreement;

to any officers or employees of the disclosing party; or

to any agents or consultants of the disclosing party, provided that prior to such disclosure the disclosing party ensures that the relevant agent or consultant is bound by the clause 21 confidentiality Obligations.

Except as required by any applicable law or regulatory requirement or as otherwise permitted by this Agreement, no party may make any public announcements or disclosures as to this Agreement, or otherwise in relation to the subject matter of this Agreement, without the prior written consent of the other party.

The confidentiality Obligations survives termination of this Agreement.

Upon the termination or expiry of this Agreement, the parties will deliver to each other all originals and copies (including electronic copies of files where these are not in printed form) of confidential information in their possession and will further ensure that remaining electronic copies of confidential documentation are destroyed/deleted except for those that are required to be retained by operation of law. 

Costs

Each party will bear its own costs arising out of the negotiation, preparation and execution of this Agreement.

Dispute Resolution

The parties must before resorting to court proceedings, refer any dispute under or relating to this Agreement between the Supplier and the Theta, including, without derogating from the generality hereof, its application, breach, interpretation, validity, termination or cancellation, or any matter arising out of its application, breach, interpretation, validity, termination or cancellation, initially to a representative nominated by the Theta and a representative nominated by the Supplier, who the parties will procure to endeavor to resolve the dispute within 10 Business Days of the giving of notice of a dispute by a party.

If the parties in accordance with clause 23.1 then either party may, in its sole discretion do not resolve the dispute, initiate court proceedings.

Notwithstanding the existence of a dispute, each party must continue to perform its obligations under this Agreement, subject always to its Rights of termination under this Agreement

A party may commence court proceedings relating to any dispute arising under this Agreement at any time where that party seeks urgent or interim declaratory or injunctive relief.

Governing Law And Jurisdiction

The laws of Republic of South Africa govern this Agreement and the transactions contemplated by this Agreement.

Subject to clause 24.1, each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the High Court of South Africa and the courts of appeal from them. The Parties furthermore submit to the Witwatersrand Local Division of the High Court of South Africa.

Force Majeure

Despite any other provision of this Agreement to the contrary, no party need act if it is impossible to do so owing to any cause beyond its reasonable control (including, without limitation, war, riot or natural disaster). The non-performing party agrees to notify the other promptly after it determines that it is unable to act.

No party has any responsibility or liability for any loss or expense, suffered or incurred by any other party as a result of its not acting for so long as the impossibility under clause 25.1 continues. However, the non-performing party agrees to make reasonable efforts to avoid or remove the cause of non-performance and agrees to continue performance under this Agreement promptly when the causes are removed.

Right to Reference 

Subject to the obtaining of the written approval of the Theta by the Supplier, which shall not be unreasonably withheld, the Theta will permit the use by the Supplier of its name and a general description of the Services undertaken by the Supplier in terms of this Agreement in any proposals or other such similar documents which the Supplier may issue or submit from time to time, subject also to the condition that no imputation of endorsement shall be expressed or implied without the written consent of the Theta. 

Audits

The Supplier will provide the auditors of the Theta with all necessary support, facilities and access to information pertaining to the Theta and the Services under this Agreement in accordance with legislative requirements. Appropriate and factual assurances will on request be provided to the Theta's auditors regarding the controls instituted in respect of the Supplier's systems which provide Services to or interface with the Theta. 

If any external audit results in a finding that the Supplier is not, insofar as it is applicable, rendering the services in terms of generally accepted accounting practices and relevant legislation, the Supplier shall, at its cost and expense, promptly take all actions required to achieve such compliance, and any resultant audit costs incurred by the Theta in this regard shall be paid by the Supplier. 

Security, Back-Up and Disaster Recovery

In respect of any information technology systems provided by the Supplier, the Supplier shall comply with the security, back-up and disaster recovery requirements as set out in Schedule 5, including the provision of the necessary security, back-up, off-site storage and disaster recovery services and testing. 

Miscellaneous

This Agreement may only be varied in writing signed by all parties to this Agreement.

A Right can only be waived in writing and signed by the party granting the waiver, and:

a single or partial exercise of a Right does not prevent a further exercise of that or other right; and

failure or delay in exercising a Right does not prevent it’s exercise.

If the whole or any part of a provision of this Agreement is void, unenforceable or illegal in a jurisdiction the Agreement will remain otherwise in full force apart from such provision which will be deemed to be severed for that jurisdiction.

In the event of any inconsistency between the terms as set out in the body of this Agreement and any terms as may be set out in an attachment, annexure or schedule, then the terms as set out in the body of this Agreement prevail to the extent of any such inconsistency and only to the extent of any such inconsistency.

The Supplier acknowledges and agrees that:

in entering into this Agreement, the Supplier did not, and does not, except to the extent expressly stated in this Agreement, rely on any representation, warranty, term, condition or conduct which may have been made by the Theta, or any person purporting to act on behalf of the Theta;

the Supplier has had the opportunity to make, and has made, all necessary and independent inquiries in relation to all matters relevant to the entry into this Agreement; and

except as otherwise set out in this Agreement, all terms, conditions, warranties and statements, whether express, implied, written, oral, collateral, statutory or otherwise, are hereby (to the maximum extent permitted by law) excluded by the Theta - and the Theta hereby disclaims all liability in relation to these (to the maximum extent permitted by law).

Without limitation to clause 29.5, the Supplier acknowledges and agrees that:

neither the Theta, nor any person purporting to act on behalf of the Theta;

has provided any guarantee to the Supplier that the Theta will make any minimum level of purchases or necessarily acquire any or all of the Theta’s requirements of the Products and Services from the Supplier;

has made any representation or warranty, whether express or implied, as to the accuracy or completeness of information contained in the Request for Proposal or any other materials or documents which may have been provided to the Supplier in connection with the invitation under the Request for Proposal to submit a response or any subsequent discussions or negotiations (“Relevant Information”); and

will be liable in any way to the Supplier or any other person for any liability, damage or loss (including any incidental, special, indirect or consequential damage, cost or loss) the Supplier or any other person suffers, sustains or incurs, arising from any error, inaccuracy, incompleteness or other defect in the Relevant Information.

Matters referred to in the Relevant Information may cease to be accurate or complete, and any forecast or other quality of statements included in the Relevant Information may not prove to be correct; and

The Relevant Information has not been independently verified and the Theta, its directors, officers, advisers, employees and agents are not under any liability to the Supplier, or to any other person, for any liability, damage or loss (including any incidental, special, indirect or consequential damage, cost or loss) that the Supplier or any other person suffers, sustains or incurs, whether for any representation contained in the Relevant Information or any omission from the Relevant Information or for any error, inaccuracy, incompleteness or other defect in the information it contains.

References in any Indemnity to “losses, damages and/or costs” includes lawyers’ fees and disbursements, on an attorney and own client basis.

This Agreement constitutes the entire agreement of the parties about the subject matter, and:

any previous agreements, understandings and negotiations on that subject matter cease to have any effect; and

any additional terms not set out in this Agreement do not, and will not, form part of the Agreement between the Theta and the Supplier.

Notwithstanding termination of this Agreement, any clause which, from the context, contemplates on-going rights and obligations of the Parties, shall survive such termination and continue to be of full force and effect.

Notices and Legal Process

Each party chooses as its address for all purposes under this Agreement (“chosen address”), whether for serving any court process or documents, giving any notice, or making any other communications of whatsoever nature and for any other purpose arising from this Agreement (“notice”), as follows:

Tourism, Hospitality & Sport
36/38 Homestead Road

Education & Training Authority
Rivonia


P O Box 1329


Rivonia


2128


Fax No: 


Attention: Chief Executive Officer

Supplier



Fax No: 


Attention:


Any notice required or permitted under this Agreement shall be valid and effective only if in writing.

Any party may by notice to the other party change its chosen address to another physical address in the Republic of South Africa and such change shall take effect on the seventh day after the date of receipt by the party who last receives the notice.

Any notice to a party contained in a correctly addressed envelope and delivered by hand to a responsible person during ordinary business hours at its chosen address, shall be deemed to have been received on the date of delivery.

Notwithstanding anything to the contrary herein, a written notice actually received by a party, including a notice sent by telefax, shall be an adequate notice to it notwithstanding that it was not sent or delivered to its chosen address.

Signed at                                                 on                                                             2006.

Witness:
for:
Tourism, Hospitality & Sport Education & Training Authority

duly authorised

Signed at                                                 on                                                             2006.

Witness:
for:
Supplier



………….duly authorised





SCHEDULE 1

SCHEDULE 1:  PRICING

1. Service Fee

2. The total overall fee, excluding VAT, is as per table 1 below. The service fees payable, and the cycle phase costs are set out in table 1 below.
Payment Terms

2.1 Invoices will be submitted to the THETA on a monthly basis, in arrears, and will be due and payable within 30 days of being received by the THETA. Invoices will be fully detailed, showing work done.

2.2 The relevant proportional cycle/phase amount due shall be as per original proposal, and are reproduced in the tables below, unless the Parties agree otherwise for any particular month.

2.3 As a consideration for the provision of the services pursuant to this Agreement and the service level agreement, the THETA shall pay the SUPPLIER an amount of ---------- RAND, which constitutes the total amount based on the description in 2.4 below.

2.4 Payment shall be paid by THETA to the SUPPLIER’S current account  held at Bank----------------- Branch Code ------ Account Number -------------

3. Disputed Payments

3.1 Should a dispute arise relating to any fees due to the SUPPLIER:

3.1.1 the parties shall immediately and on an expedited basis utilize the provisions of clause 17 of the agreement; and 

3.1.2 THETA shall be entitled to withhold payment of the disputed portion of any amount payable until the dispute is resolved. In the event that the dispute is settled in the SUPPLIER’S favour, THETA agrees to pay the SUPPLIER the agreed amount.
SCHEDULE 2

CONTRACT MANAGEMENT

1. Introduction

1.1 This Schedule sets out the contract management structure of the relationship between the THETA and the SUPPLIER in respect of the SERVICES.

2. Relationship Managers

2.1.1 Each Party will appoint a relationship manager (“RM”) who will be responsible for the ongoing monitoring, liaison and management of the relationship between the Parties.  The RM’s shall:

2.1.2 report to each other for the duration of the Agreement and shall ensure that any faulty or unacceptable performances of a Party is brought to the attention of the relevant RM timeously to enable such Party to take suitable corrective action;

2.1.3 continually review the management information requirements of both Parties and agree on the dates for intermediate and annual review meetings;

2.1.4 meet regularly to review the relationship and to provide feedback regarding any specific requirements or issues raised by their respective principals;

2.2    Where any specific action or consent is required by either Party in

terms of this Agreement:

2.2.1 advise the RM of the other Party of such required consent or action;

2.2.2 take the necessary steps to ensure that the required action is taken or required consent is given;

3. Review Meetings

3.1 The implementing agent for the SUPPLIER in a specific site and the THETA 
Project coordinator for a site will, for the specific purpose of reviewing the Services and Service Levels:

3.1.1 meet at least on a monthly basis, to review the Service Levels achieved and to 

agree on any necessary steps required to rectify non-conformance with Service Levels.  Any amendments to the Services or Service Levels shall be executed in writing and signed by both Parties.

3.1.2 the (“RM”) for both parties will meet on a monthly basis to review Service 

Levels, and where necessary, consider the scope change requests referred to in 3.1.1 above.

SCHEDULE 5 – SECURITY, BACK-UP & DISASTER RECOVERY POLICIES

1. Introduction

This Schedule sets out the relationship and responsibilities between the THETA and the SUPPLIER in respect of security, back-up & disaster recovery.

2. Security

· Security will be implemented to safeguard all the systems and data at THETA to generally acceptable standards.

· The SUPPLIER will be the single point of contract for any queries relating to back-ups.

3. Back-up and Recovery

· The THETA users will be responsible for the back-up of all user-related data housed at THETA premises, and/or held on other THETA controlled media.
· In respect of information systems and data at the SUPPLIERS or a hosting partner appointed by the SUPPLIER, the SUPPLIER will:
· be responsible for the daily, weekly, monthly and yearly back-up of critical software and information at the hosting partner;
· be responsible for the off site storage of critical software and information back-up media;  and
· will be responsible for the testing of the back-ups done on all critical software and information.
4. Disaster Recovery

· The SUPPLIER will be responsible for the disaster recovery plan for the information systems and data kept either at the SUPPLIERS or at appointed hosting partner.

· The SUPPLIER will perform contingency tests twice per annum in respect of the information and data backed-up per clause 3 of this schedule.

· The SUPPLIER will report back the results of the tests to THETA.
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