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DEFINITIONS

In this Memorandum:

1.1 “The Agreement” means the agreement together with all schedules and Appendices attending hereto or referred to here in which schedules and appendices shall be signed and dated by the parties thereto

1.2 “Commencement date”: -on signature of agreement

1.3 “Services” means the services to be rendered by either party to this agreement, which services shall be supplemented by written request from and subsequent compliance of obligations covered in this agreement the authorized ETQA/Learnership manager 

1.4 “SAQA” means the South African Qualifications Authority established by section 3 of the SAQA Act

1.5 “SETA” means a sector education and training authority established in terms of section 9(1) of the Skills Development Act

1.6 “Short Learning Programme” describes all short programmes, whether credits are awarded or not and is inclusive of skills programmes, credit-bearing short courses and  non-credit bearing short courses

1.7 “Act” means any word or expression which has been defined in the Skills Development Act, the SAQA Act or any regulation made under those Acts has the same meaning, unless the context indicates otherwise 

1.8 “ETQA” means a body accredited in terms of section 5(1)(a)(ii) of the Act, responsible for monitoring and auditing achievements in terms of national standards or qualifications, and to which specific functions relating to the monitoring and auditing of national standards or qualifications have been assigned in terms of section 5(1)(b)(i) of the Act

1.9 “Learning Programme” means the sequential learning activities, associated with curriculum implementation, leading to the achievement of a particular qualification or part qualification (SAQA 2000:5)

1.10 “Learning Programme Approval” means approval of a learning programme by a non-primary focus ETQA

1.11 “National Qualifications Framework” means the National Qualifications Framework approved in terms of the SAQA Act for the registration of national standards and qualifications

1.12 “National Skills Authority” means the National Skills Authority established by section 4 of the Skills Development Act

1.13 “Number of days” means when any number of days is prescribed such number shall exclude the first and include the last day unless the day falls on a Saturday, Sunday or a public holiday in RSA, in which case the last day shall be the next succeeding business day

1.14 “Party” means a signatory to this Memorandum

1.15 “Recognition” means the certification, usually for a particular period of time, of a person, a body or an institution as having the capacity to deliver and assess short, outcomes-based learning programmes for which quality assurance is essential

1.16 “SAQA Act” means the South African Qualifications Authority Act 1995 (Act No. 59 of 1995)

1.17 “Sector” means the national economic sector for which the SETA was established

1.18 “Sector skills plan” means the sector skills plan developed and implemented by the SETA in terms of section 10 of the Skills Development Act

1.19 “Skills Development Act” means the Skills Development Act, 1998 (Act No. 97 of 1998)

1. PARTIES TO THE MEMORANDUM

This document is an agreement in respect of services to be rendered by the parties outlined herein

1.1 The parties to this Memorandum of Understanding are the Services Sector Education and Training Authority ETQA (hereafter referred to as SETQAA) and the Tourism and Hospitality Education and Training Authority ETQA (hereafter referred to as THETA)

1.2 The parties:

1.2.1 Have all been accredited and assigned functions by SAQA under section 5(1)(b)(i) of the SAQA Act as bodies responsible for accreditation, monitoring an auditing achievements in terms of national standards and qualifications

1.2.2 Perform functions as an ETQA in the sector

1.3 The SETQAA and THETA, in addition to their status as an ETQA, have statutory responsibility for monitoring education and training respectively in the Services sector and the Tourism and Hospitality sector in terms of section 10(1)(b)(i) of the Skills Development Act

2. DURATION 



This agreement shall commence on signature by both parties

3. PURPOSE OF MEMORANDUM

3.1 The purpose of this Memorandum is:

3.1.1 to promote a coherent and effective quality assurance system for education and training in the sector

3.1.2 to clarify the manner in which the SETQAA and THETA must co-operate with each other, co-ordinate their functions and promote the consistency of their respective quality assurance policies and procedures

3.2 The parties believe that in order to advance the objectives of the National Qualifications Framework in a national economic sector, it is essential to establish an agreed framework for co-operation and collaboration and for this purposes have concluded this Memorandum of Understanding

3.3 This Memorandum does not in any way limit the statutory powers and functions of the said SETA’s and other ETQA’s

4. PRINCIPLES OF CO-OPERATION

4.1 In order to achieve the purposes of this Memorandum, the parties have adopted and will comply with the principles of co-operation set out below

4.2 The parties agree that, in the performance of their quality assurance functions they will:

4.2.1 promote a coherent and effective quality assurance system

4.2.2 promote the consistency of their quality assurance policies and procedures

4.2.3 avoid unnecessary duplication and not encroach unnecessarily on the quality assurance functions or responsibilities of other parties 
4.2.4 co-operate with each other in mutual trust and good faith

4.2.5 assist and support each other in respect of agreed upon services between the parties of this agreement

4.2.6 inform each other of, and consult each other on, matters of common interest

5. UNDERSTANDING QUALITY IN RESPECT OF ETQA FUNCTIONS

The parties agree that their respective quality assurance policies and procedures in the sector must be compatible.  For this purpose , the parties will take steps to ensure consistency in the following areas:

5.1 accrediting, monitoring and evaluating education and training providers

5.2 registering education and training assessors

5.3 certifying learners

5.4 maintaining a SAQA accepted database

5.5 submission of reports to SAQA

5.6 delegating ETQA functions to education and training providers and other appropriate bodies

5.7 fees and charges for the rendering of ETQA services

5.8 approving learning programmes and recognizing short learning programmes

5.9 Co-operating with and assisting moderating bodies approved by either party to this agreement to determine whether an assessment decision of one of the ETQA’s is credible in terms of fairness, validity, reliability  and practicability
6. SPECIFIC FUNCTIONS SHARED OR OUTSOURCED

The parties agree to undertake specific functions as outlined hereunder:

6.1 The SETQAA will refer primary focus providers who have learning programmes that fall within the primary focus area of THETA to the THETA for learning programme approval

6.2 The THETA will refer primary focus providers who have learning programmes that fall within the primary focus area of the SETQAA to the SETQAA for learning programme approval

6.3 Each ETQA will take responsibility for quality assuring the qualifications, learnerships and unit standards that fall within its primary focus area offered by a provider, regardless of whether the provider is a primary focus provider or not

6.4 Each ETQA will ensure that their primary focus providers in every instance is already accredited before being referred to the other ETQA 

6.5 The accrediting primary focus SETA will retain the responsibility of managing the learnership agreement of a provider and/or employer and/or learner

6.6 In the event of SETQAA being required to undertake a site visit to a primary focus provider where the provider has learning programmes that fall within the primary focus of the THETA, SETQAA may call upon THETA to provide assistance

6.7 In the event of THETA being required to undertake a site visit to a primary focus provider who has learning programmes that fall within the scope of the SETQAA, then the THETA may call upon the SETQAA for assistance

6.8 Each party will provide the other with specific quality assurance guides and policies pertinent to assessment and moderation towards unit standards and qualifications for learners falling within their respective primary focus areas

6.9 It shall be the specific duty of each party to ensure that arrangements for the external moderation of assessments in respect of unit standards and qualifications falling within their respective primary focus, shall be satisfactory

6.10 Each party shall advise the other of any plans for verification of the assessment and moderation processes at least one month in advance

6.11 Each party shall report to the other annually on the results of external moderation

6.12 Each party shall make arrangements for the management of certification of learners and providers in its primary focus

6.13 In the event of an appeal by a provider, the appeal will be lodged with the primary focus ETQA.  The primary focus ETQA will then notify the other ETQA to this agreement who can then elect to be represented at the appeals procedure

7. PRIOR NOTICE OF APPLICATIONS AND RECOMMENDATIONS

The parties provide prior written notice of, and adequate opportunity to make representations concerning:

7.1 any application to SAQA for the extension, or other variation, of their accreditation as an ETQA

7.2 any recommendation to a National Standards Body for new standards or qualifications or for modifications to existing standards or qualifications in the sector

7.3 any change in accreditation status or scope of a constituent provider

8. DATA COLLECTION, RECORD KEEPING, DOCUMENTS AND REPORTING

The parties undertake:

8.1 to ensure the consistency of their data collection and their record keeping by agreeing on the types of data to be communicated and recorded

8.2 to specify the documentation to be completed as well as decide on the format for certification

8.3 to clarify the responsibilities of the various parties in reporting on learner achievements on unit standards and/or qualifications to SAQA

9. CONFIDENTIALITY 

9.1 The parties acknowledge that any information supplied in connection with this agreement or in connection with each other's technical, industrial or business affairs which has or may in any way whatsoever be transferred or come into the possession or knowledge of any other of them ("the receiving party") may consist of confidential or proprietary data, which is not available in the public domain   

9.2 The receiving party therefore agrees to hold such material and information in the strictest confidence, to prevent any copying thereof by whatever means and not to make use thereof other than for the purposes of this agreement and to release it only to such properly authorized directors, employees or third parties requiring such information for the purposes of this agreement and agree not to release or disclose it to any other party who has not signed an agreement expressly binding himself not to use or disclose it other than for the purposes of this agreement. The undertaking and obligations contained in this clause 8 do not apply to information that is publicly available at the date of disclosure or thereafter becomes publicly available from sources other than the parties

9.3 The parties shall take such precautions as may be necessary to maintain the secrecy and confidentiality of such material and will maintain the confidentiality of all personal information lodged by learners, candidates, the client’s members and any other person to whom any such confidential or proprietary data may have been or will be disclosed
9.4 Should this agreement be cancelled for whatsoever reason, each party shall return to the other forthwith on demand all documents, written instructions, notes, memoranda, disks or records and other documentation of whatsoever nature or description relating to the confidential information which it acquired or may acquire or came into its possession and any such confidential information stored by electronic means shall forthwith be destroyed
10. IMPLEMENTATION MECHANISMS PROCEDURES 
AND TIME SCHEDULES

The parties shall develop mechanisms and procedures for implementing and monitoring this Memorandum of Understanding and will determine time schedules for this purpose

11. ADDITIONAL/OTHER CO-OPERATING AGREEMENTS BETWEEN PARTIES

The parties may conclude additional agreements as required in order to clarify their quality assurance roles, functions and responsibilities and to establish further mechanisms and procedures for co-operation

12. REMUNERATION FOR SERVICES RENDERED

Should any cost be incurred, the relevant legislation will be enforced

13. AMENDMENTS TO THIS MEMORANDUM

This agreement and the annexures hereto, constitute the sole record of the agreement between the parties in relation to the subject matter hereof.  Neither party shall be bound by any express, tacit or implied term, representation, warranty, promise or the like not recorded herein. This agreement supersedes and replaces all prior commitments, undertakings or representations, whether oral or written, between the parties in respect of the subject matter hereof
No addition to, variation, novation or agreed cancellation of any provision of this agreement shall be binding upon the parties unless reduced to writing and signed by or on behalf of the parties
14. REVIEW OF THE MEMORANDUM

All parties to this agreement will annually review the memorandum through their internal review processes.  Should this review determine the need to make amendments to the memorandum, the suggested changes should be communicated to the other party in writing and measures implemented to bring the changes into effect

15. NEW PARTIES TO THE MEMORANDUM

The parties may agree to introduce a new party to this Memorandum.  Following agreement in writing to this effect, the Memorandum shall become binding on the new party on signature
16. DISPUTE RESOLUTION

Should any dispute or difference arise between the parties with regard to interpretation and/or implementation of any one or more of the provisions of this agreement, either party shall be entitled to submit such dispute or difference to arbitration in pursuance of 17 below

No such submission to arbitration may, however, be effected unless the parties shall during a period of at least fourteen (14) days after such dispute has arisen, have bona fide endeavored to settle the dispute on an amicable basis
17. ARBITRATION

17.1 Subject to clause 16 being exhausted, any dispute will be referred to arbitration.  Either party to the dispute will be entitled to require, by written notice addressed to the other party to this agreement in which notice particulars of the nature of the dispute be given, be submitted to arbitration in terms of this clause
17.2 Subject to the provisions of this paragraph, the arbitration will be held under the provisions of the arbitration laws for the time being in force in the Republic of South Africa (as it is constituted from time to time)
17.3 The arbitrator will be an independent person agreed upon by the parties to the dispute and, failing such agreement within 5 (five) days after the date on which the arbitration 
is requested by a party to the agreement, will be appointed by the chairman and, failing him, any competent officer for the time being of the Arbitrator’s Foundation of Southern Africa (AFSA) who may be requested on notice by either party to make the appointment at any time after the expiry of that five-day period
17.4 Immediately after the arbitrator has been agreed upon or appointed, the party who has given the notice shall request the arbitrator to nominate a date and place when and where the arbitration proceedings will be held and to settle the procedure and manner in which the arbitration proceedings will be held
17.5 The arbitration will be held in GAUTENG in accordance with the formalities and procedure settled by the arbitrator, and may be held in an informal and summary manner, on the basis that it will not be necessary to observe or carry out the usual formalities or procedures, pleadings and discovery or the strict rules of evidence
17.6 In the absence of an agreement between the parties or a ruling by the arbitrator, a party wishing to use any document, photograph, audio or video tape recording, or any other exhibit of a like nature (referred to in this clause as "the exhibits") must furnish particulars thereof to the arbitrator and the other party to the arbitration no later than 10 (ten) days prior to the hearing fixed for the arbitration. The notice giving particulars must include an address at which the exhibits may be inspected and the party giving notice must, if requested to do so by the other party, provide a copy of any of the exhibits. The cost of making such copy will be costs in the arbitration
17.7 The arbitration will be held as soon as possible after it is requested with a view to it being completed within 30 (thirty) days if possible, after it has been so requested
17.8 The arbitrator will be entitled to make such award, including an award for specific performance, an interdict, damages or a penalty or otherwise as he in 
his sole discretion may deem fit and appropriate and to deal as he deems fit with the question of costs, including, if applicable, costs on the attorney and client scale, or own client scale, and his own fees
17.9 Any award made by the arbitrator:-
17.9.1 will be final and binding on the parties to the agreement
17.9.2 may be made an order of any court to whose jurisdiction the parties are subject. 
17.10 The sub-clauses aforestated of this clause will not preclude either party from obtaining intermediate relief on an urgent basis from a court of competent jurisdiction, pending the decision of the arbitrator
17.11 The parties to the dispute will share the costs of arbitration equally.  The cost to be determined by the arbitrator

18. OBLIGATIONS OF PARTIES

Parties to this Agreement shall provide ready access to one another’s representative as may be necessary to enable him/her to perform the services contemplated in this agreement
Each party will comply at its own expense with any national, provincial and/or municipal enactments, regulations, bylaws, notices, directions, orders for, requirements, or demands of any Government, municipal and/or any other authority affecting this agreement from time to time provided that if one party is prejudicially affected by any amendment subsequent to the effective date, such party shall be entitled to terminate the agreement with 30 (thirty) days written notice

19. TERMINATION OR SUSPENSION OF AGREEMENT

If at any time SAQA and/or Department of Labour (DoL) orders suspension or termination of the agreement, or where the unit standards and qualifications which apply to the agreement no longer exist, this Agreement shall terminate.  Neither party shall have any claim against the party for cancellation of the Agreement in terms of this clause

20. NO AGENCY

This agreement does not constitute either of the parties as the agent of the other for any purposes whatsoever and neither party will be entitled to act on behalf of, or to represent the other unless duly authorized thereto in writing by the other party to do so.  This agreement is not merely a delegation of functions but acts to involve participation and involvement of all parties which form part of the system of assuring the quality of education and training

Parties may notify the other party of a changing in its domicilum citandi et executandi to another physical address in the Republic of South Africa, provided that the change shall become effective on the 5th day after receipt of such notice

The parties choose the addresses set out hereunder as their domicilia citandi et executandi for all purposes under this Agreement

THETA :


Physical:
38 Homestead Road



Rivonia



2128



(Att:  Leone Whateley)

E-Mail:

Leone@theta.org.za


Postal:

P O Box 1329




Rivonia




2128


Telephone: 
(011) 803-6010

Facsimile:
(011) 803-6702

SERVICES SETA:



Physical:
Services House




14 Sherborne Road




Parktown




2140




(Att:  Marie-Therese Portolan)

E-Mail:

Marie-ThereseP@serviceseta.org.za

Postal:

P O Box 3322




Houghton




2140




Telephone:
(011) 482 6900




Facsimile:
(011) 726 4416 

21. COMMUNICATION


Any communication required or permitted under this Agreement will be valid and effective only if in writing.  Written notice or communication actually received by a party shall be regarded as adequate communication provided it is sent to and delivered in accordance with the stated guidelines

21.1 Sent by prepaid registered post to its domicilum citandi et executandi; or

21.2 Delivered by hand to the ETQA/Learnership manager during ordinary business hours at its domicilum citandi et executandi and shall be deemed to have been received, in the case of sending by prepaid registered post on the fifth business day after posting (unless the contrary is proved) and in the case of delivery by hand, on the day of delivery or

21.3 Sent by e-mail to the stated e-mail addresses in this agreement or

21.4 Sent by facsimile to the stated facsimile numbers in this agreement

SIGNATORIES OF THIS AGREEMENT

Signed on this……………day of ………..………………..2003 at………………………….

_________________________________
___________________                ____    

IVOR BLUMENTHAL

for and on behalf of the Services SETA 
for and on behalf of the THETA 

duly authorised thereto


duly authorised thereto
Name:………………………………………..
Name:……………………………...

Address:……………………………………..
Address:……………………………

………………………………………………..
………………………………………

………………………………………………..
………………………………………

………………………………………………..
………………………………………

Signed as witness to this agreement

Signed as witness to this agreement

Name:………………………………………..
Name:……………………………...

Address:……………………………………..
Address:……………………………

………………………………………………..
………………………………………

………………………………………………..
………………………………………

………………………………………………..
………………………………………
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