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AGREEMENT

between

TOURISM, HOSPITALITY & SPORT EDUCATION & TRAINING AUTHORITY

("the Theta")

and

………………………………………………

("the Supplier")
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1. Definitions

Unless otherwise expressly stated, or the context otherwise requires, the words and expressions listed below shall, when used in this Agreement, including this introduction, bear the meanings ascribed to them:

"the Act"
-
means the Skills Development Act, 97 of 1998, as amended;

"Agreement"
-
means this Agreement and any schedules attached thereto;

"Business Day"
-
means a day other than a Saturday, Sunday or a public holiday in South Africa;

"Commencement Date"
-
means [insert];

“Effective Date”
-
means the signature date of this Agreement;


“Indemnities”
-
means the indemnities provided by the Supplier in favour of Theta under this Agreement;

“Intellectual Property and
Intellectual Property Rights”
-
means all copyright in and related to Theta's data and shall also include technical materials and all specifications, patterns, ideas and designs in respect of Theta's data;

“Obligations”
-
means obligations, undertakings and duties, express and implied, and obligated has a corresponding meaning;

“Parties” 
-
means the signatories to this Agreement;

“Personnel”
-
means employees, agents, contractors and sub-contractors;

“Price/s”
-
means the price/s for the Services as specified in this Agreement;

“Price Adjustment Mechanism”-
means the price adjustment mechanism as specified in this Agreement;

“Relevant Information”
-
means all material and necessary information related to this Agreement,

"Request for Proposal”
-
means the document of that name which was issued as an invitation to suppliers to submit proposals for the delivery of the services to Theta in terms of this Agreement;

“Right”
-
means right, power or remedy;


“Services”
-
means the services to be provided by the Supplier to  Theta in terms of this Agreement as specified in the Agreement and in Schedules 3 (Service Definition) and 4 (Service Level Agreement) of this Agreement;

"Service Levels"
-
means the standards and criteria applicable to and in relation to the rendering of the services as specified in this Agreement;

“Setas”
-
means the sector education and training authorities established in terms of the Act;

“Supplier”
-
means [insert name] who are responsible for the provision of the Services to Theta in terms of this Agreement;

"Taxes or Tax”
-
means any and all sales, use, personal, property, real property, value added, goods and services, consumption, turnover, stamp, documentary, interest equalisation, business, occupation, excise, income, corporation, profits, gains, gross receipts, or other taxes, fees, withholdings, imposts, levies, duties or other charges of any nature whatsoever or whensoever (other than taxes on Theta’s net income), together with any penalties, fines or interest thereon or similar additions thereto, imposed, levied or assessed by any government, governmental, semi-governmental or other relevant authority or otherwise payable on or in respect of the delivery/supply by the Supplier of the Products and/or Services to Theta;

“Tax Invoice” 
-
has the meaning it has in the VAT Act;

“Technical Materials”
-
includes plans, designs, drawings, engineering, information, data, specifications, reports, accounts, records and any other material that may be specified in this Agreement;

"Termination Date"
-
means [insert];

“Theta” 
-
means Tourism, Hospitality & Sport Education & Training Authority, established in terms of Section 9 of the Act;

“Theta's Data” 
-
means collectively  Theta's products and the various systems, software, concepts, ideas, methods, methodologies, procedures, policies, processes, know-how, techniques, information, documentation and any other materials provided by Theta or any third party to the Supplier, or otherwise received or collected by the Supplier, relating to  Theta and also includes the products, systems, software, concepts, ideas, methods, methodologies, procedures, policies, processes, know-how, techniques, information, documentation and any other materials which the Supplier generates, processes or supplies to Theta in the rendering of the services in terms of this Agreement.

2. Appointment

Theta appoints the Supplier, who accepts such appointment, with effect from the Commencement Date to provide the Services on the terms and conditions set out in this Agreement. 

3. Commencement and Duration

This Agreement shall commence on the Effective Date and shall continue until the Termination Date, unless terminated earlier in accordance with the provisions of this Agreement.

4. 
The Services


The Supplier agrees to supply the Services detailed in this clause and in Schedules 3 (service definition) and 4 (service level agreement) to this Agreement and which services are rendered in consideration of the payment of the agreed price by  Theta, and upon the terms and conditions of this Agreement. 


The Services shall be provided in accordance with:

the service definition (Schedule 3) and the Service Levels (Schedule 4) attached to this Agreement;

all legislation relevant to the provision of the services in terms of this Agreement and all other legislation governing the activities of Setas; and

any further guidelines and standards determined by Theta and advised to the Supplier.

The Services shall commence on the Effective Date and shall continue for the duration agreed upon by the Parties.

In addition to the services detailed in Schedules 3 and 4 to this Agreement, the Supplier:

undertakes to perform at any time during the term of the Agreement, such additional services as may be agreed by the Parties. Such additional Services shall be incorporated into an Addendum and signed on behalf of both the Supplier and Theta and shall be performed in accordance with and subject to the terms and conditions of this Agreement; and

agrees to perform all other services necessary to be rendered in order to achieve the objectives set out in Schedules 3 and 4 to this Agreement. 

The Supplier shall supply all equipment and consumables required by if for the provision of the services in terms of this Agreement.

In the event that the Supplier encounters any problem or identifies any problematic trend in relation to any of the services it provides under this Agreement, it must report such matter to Theta in writing without delay. Without excluding Theta's other remedies in terms of this Agreement, the parties shall thereafter agree on the corrective measures to be taken to address and/or pre-empt the problem.

5. 
Price


The Services will be supplied by the Supplier to Theta for the agreed price set out in Schedule 1 of this Agreement and on the terms and conditions set out therein. Payment of the agreed price shall also be further subject to the terms and conditions set out in the service definitions and Service Levels as detailed in Schedules 3 and 4.

The Price is inclusive of:


all costs incurred in the Delivery of the Services; and


VAT and all other Taxes.

The Supplier shall provide Theta with a Tax Invoice as defined in the VAT Act.


If, during the Term the Supplier or its agents and/or dealers (“Supplier Entity”) provides Services to a third party customer (“Customer”) on a term or terms (“More Favourable Term”) which, in Theta’s reasonable opinion, is or are more favourable to the Customer than the term or terms under this Agreement, then all amendments necessary to this Agreement so as to match the relevant More Favourable Term will be made. Such amendments will have effect on and from the date the More Favourable Term first applied to the Customer and the Supplier will make all necessary reimbursements and adjustments in favour of Theta as are required to give effect to those amendments.


For the purposes of clause 5.4, the Supplier must:


notify Theta as soon as possible after it becomes aware of any More Favourable Term; and


at the request of Theta, allow an independent auditor, nominated by Theta, to report to Theta on the Supplier’s compliance with clause 5.4.

6. 
Service Levels

The Supplier undertakes that in rendering the services in terms of this Agreement it will achieve or procure the achievement of the Service Levels set out in Schedule 4 to this Agreement.

In the event that the Supplier fails to meet the Service Levels, the Supplier shall, without prejudice to Theta's other rights and remedies:

provide all such additional resources as may be necessary to perform the Services in accordance with the Service Levels as early as practicable thereafter and at no additional charge to Theta; and

at the request of Theta, promptly remedy any default or re-perform any non-performed and/or defectively performed services at no additional charge to Theta.

The Supplier, with due regard to the principles of employment equity and black economic empowerment, shall utilise suitably qualified and trained personnel to provide the services in terms of this Agreement, provided that the Supplier shall be entitled, at its discretion, to allocate personnel resources in accordance with the skills and knowledge required, provided further that any exercise of such discretion shall not impact negatively upon the provision of the services by the Supplier to Theta.

If in Theta's reasonable opinion an employee/s and/or sub-contractor/s of the Supplier are not suitably qualified to perform at the expected and required levels or if the continued usage of the employee/s and/or sub-contractor/s will detract from the service that Theta provides its customers, Theta reserves the right to bring this to the attention of the Supplier. The Supplier will promptly take whatever remedial action is appropriate. 

7. Contract Management Approach

In order to facilitate the smooth and effective management of the relationship, the Parties shall implement and adhere to the contract management structure set out in Schedule 2 of this Agreement. 

8.  Theta Obligations


Theta represents to the Supplier that:

it will co-operate with the Supplier and provide the Supplier with such data, information and assistance as the Supplier may reasonably require in order to enable or facilitate the Supplier to comply with its obligations under this Agreement;


Theta shall supply the Supplier with reasonable access to relevant premises, personnel, equipment and systems as the Supplier may reasonably require for the purposes of its Obligations hereunder, provided that Theta shall then not be required to incur any extra costs without its prior agreement which may be refused at its sole discretion;

it shall ensure that any party over whom it has direct control performs its functions and duties as may be reasonably required by the Supplier to enable it to comply with its obligations under this Agreement;

if requested by the Supplier, but without absolving the Supplier from any of its service provision obligations, Theta will utilise its best efforts to facilitate compliance and/or co-operation from other third parties with whom the Supplier requires to interact in order to comply with its obligations under this Agreement. 

9. Warranties

The Supplier hereby warrants and undertakes that it has the full capacity, legal standing and authority and all necessary licenses, permits and consents to enter into and to provide the services under this Agreement.

The Supplier hereby warrants and undertakes that the performance by the Supplier of its obligations under this Agreement will not:

result in a breach of any provision of the Memorandum or Articles of Association of the Supplier;


result in a breach of, or constitute a default under any instrument, agreement or arrangement to which the Supplier is a party or by which the Supplier is bound;


result in a breach of any order, judgment of any court or government agency to which the Supplier is a party or by which the Supplier is bound.

The Supplier hereby warrants and undertakes that:

the provision of the Services and Theta’s use thereof shall not infringe any rights of any third party;

the Services shall be supplied and rendered by appropriately experienced, qualified and trained personnel with all due skill, care and diligence;

it shall use and adopt reasonable professional techniques and standards in providing the services and shall further provide the services with all due care, skill and diligence;

the Services shall be performed in compliance with all applicable laws, including but not limited to all applicable legislation relevant to Setas; and

the Supplier shall use all reasonable efforts to ensure that all sub-contracts, equipment rental or lease agreements, licenses and all other agreements which are necessary for the performance of the Services are rendered in the manner agreed between the parties.

10. Breach and Termination

This Agreement will be deemed to commence on the Effective Date and will remain in force, (unless terminated earlier pursuant to this Agreement), until the Termination Date.

It shall constitute a material breach of this Agreement if the Supplier fails to achieve a critical Service Level on more than 3 occasions in any consecutive 6 month period. Where the Supplier has failed to achieve a critical Service Level on more than 3 occasions in any consecutive 6 month period Theta shall be entitled, at its discretion, to give immediate notice of cancellation of this Agreement.

Save as provided in clause 10.2, Theta or the Supplier may terminate this Agreement by notice in writing if:

the other party fails to remedy a breach of a material term of this Agreement within 20 days of written notice of such breach; or

the other party becomes the subject of bankruptcy, liquidation or winding-up procedures or otherwise becomes insolvent.

Additionally,Theta may terminate this Agreement by notice in writing if:

the Supplier is unable or ceases for any reason whatsoever to conduct its normal line of business in the ordinary and regular manner; or

the Supplier compromises or attempts to compromise generally with the Supplier’s creditors; or

any of the Supplier’s assets are attached under writ of execution and the Supplier fails within 10 (ten) Business Days of such attachment to take the necessary steps to have such attachment set aside and thereafter pursue such steps with due diligence; or

any final and unappealable judgement against the Supplier in excess of R100, 000.00 (one hundred thousand Rand) remains unsatisfied for a period of 10 (ten) Business Days; or 

the Supplier’s members effectively resolve otherwise than pursuant to a reorganization, reconstruction or amalgamation to voluntarily wind up the Supplier; or

the Supplier fails to timeously report an incident or event contemplated in clause 16 to Theta; or

the Supplier, without the prior consent of Theta in writing:


undergoes a reorganization or reconstruction; or

amalgamates with or is acquired by or acquires another party,

and as a result, in the opinion of Theta, has or would have a conflict of interest with  Theta in continuing with this Agreement.

Termination will be without prejudice to any rights of either party against the other which accrued prior to the time of termination or which otherwise relate to or may arise at any future time from any breach or non-observance of Obligations under this Agreement which arose prior to the time of termination.

The Supplier acknowledges and agrees that the Warranties and Theta’s remedies survive termination of this Agreement.

11. 
Indemnities

The Supplier will indemnify (and will keep indemnified) Theta from and against all liability, loss and/or damage of any kind whatsoever that  Theta suffers, sustains or incurs, arising directly or indirectly from:

the illness, injury or death of any of the Supplier’s Personnel arising out of or in any way related to this Agreement;


any personal injury, illness or death to any person or damage to any property (including Theta’s and any of Theta’s Personnel’s) or any other loss or damage of any kind whatsoever (including consequential loss) caused or to the extent contributed to by;

any breach by the Supplier of this Agreement; and/or

any negligent act or omission by the Supplier or its Personnel in connection with this Agreement; and/or

any non-compliance with applicable legislation or regulation;

any claim made against  Theta by any of the Supplier’s Personnel in respect of relevant legislation concerning income tax, workers compensation, annual leave, long service leave, prescription or any applicable award, determination or agreement of a competent industrial tribunal; and

any penalty imposed for breach of any applicable law in connection with the performance of any of the Services caused by any act or omission of the Supplier or the Supplier’s Personnel.


Every exemption, limitation, defense, immunity, indemnity or other benefit contained in this Agreement or otherwise to which Theta is entitled will be held by Theta to the benefit of, and will extend to protect, Theta’s officers, employees and agents.

The Supplier’s obligation to indemnify Theta with respect to liability, loss or damage under clause 11.1, will be reduced to the extent that any such liability, loss or damage is directly caused by  Theta’s negligence or willful default.

12. 
Restricted Review

The Supplier shall at all times keep full records of all services provided in terms of this Agreement in secure premises provided by the Supplier and shall retain such records for the currency of this Agreement, whereafter the records will be handed to Theta. 

In the event that Theta wants to satisfy itself that the Supplier is complying with all relevant statutory and regulatory provisions relevant to the provision of the services in terms of this Agreement or the policies determined by Theta from time to time in respect of the services or aspects thereof, the Supplier shall:

at any time during the currency of this Agreement and upon not less than 5 days written notice, participate in a restricted review to be conducted by an independent third party. Such review shall be focussed solely on the objectives contemplated in this clause 12 and shall not cover any other aspects of the services whatsoever;

provide such independent third party with such reasonable information, documentation and access to personnel, premises and records as may be required by them to conduct the restricted review. 

The review contemplated in this clause 12 will be conducted with the minimum of interference in the provision of the services and at Theta's cost provided that the review does demonstrate that the Supplier is compliant with the acts and terms mentioned in this clause 12, failing which the cost of the review will be for the account of the Supplier. 

Should the review demonstrate that the Supplier is not compliant with any of the acts and items mentioned in this clause 12, Theta in addition to the other remedies available to it in terms of this Agreement shall, at its election, be entitled to require the Supplier, at the Supplier's cost, to immediately initiate actions to ensure compliance.

13. Insurances

The Supplier shall maintain appropriate insurance cover in respect of any potential liability relating to its business and the provision of the Services in terms of this Agreement, including but not limited to equipment and materials, whether or not utilised in the provision of the services. The Supplier must effect and maintain the insurances throughout the duration of this Agreement at the Supplier's expense. 

14. 
Assignment

Neither party may assign its rights under this Agreement or cede its obligations under this Agreement without the prior written consent of the other party (which consent cannot be unreasonably withheld).

15. 
Sub-Contracting

If the Supplier delegates, sub-contracts or out sources any of the Supplier’s Obligations under this Agreement at any time, the Supplier will remain liable to Theta for the performance and discharge of the delegated and/or sub​contracted and/or outsourced Obligations under this Agreement.

The Supplier will timeously pay all amounts due to any sub-contractor appointed by the Supplier for the purposes of supplying any Service to Theta.


The Supplier must procure that each sub-contractor signs a duty of care letter in terms of which it:

undertakes to fulfil its obligations, arising out of any contractual relationship with the Supplier, directly to Theta in the event that the Supplier is unable to fulfil any of its obligations in terms of any sub-contract;

warrants that it has the necessary skills and experience to carry out its appointment as a sub-contractor;


undertakes to perform its obligations and duties as a sub-contractor properly, efficiently and in accordance with a standard generally accepted in the Republic of South Africa and with the exercise of that degree of skill, diligence, prudence and foresight which would reasonably and ordinarily be expected from a skilled and experienced sub-contractor seeking in good faith to comply with its contractual obligations and with all applicable legislation and laws, and engaged in the same type of undertaking and under the same or similar circumstances and conditions as those envisaged by the sub-contract agreement;


undertakes to perform its duties at all times to Theta’s satisfaction in all material aspects;


warrants that it shall advise Theta, in writing immediately, should it at any time, become aware of:


any deviation from the Service Levels; or


any design or construction deficiencies; or


any cost overruns and/or time delays;


warrants that it shall perform its duties with due diligence;


acknowledges that it has a duty of care to Theta in relation to all of its duties and undertakes that it shall at all times give due regard to that duty of care.

16. Transparent Business Relations

Theta requires that its business be conducted in a transparent and ethical manner.

The Supplier must disclose to Theta, either at the time of entering into this Agreement, or at the time that the Supplier first becomes aware, of:

any financial interest that any of  Theta’s Personnel or their immediate families have, whether directly or indirectly, in the Supplier’s business; and/or


any improper gift, bribery, fraud or unethical business practice of which the Supplier is aware and relating to this Agreement.

The Supplier must notify Theta of any incidence relating to this clause in writing.

17. 
Intellectual Property

The Supplier acknowledges and agrees that:

all rights, title and interest in and to the Intellectual Property vests in the Theta;

unless otherwise expressly provided for in this Agreement, the Supplier shall acquire no rights of any nature in any of Theta's data or any Intellectual Property which is owned by Theta. 

The Supplier undertakes:

while this Agreement is in force or at anytime thereafter, not to challenge the rights of  Theta in the Intellectual Property or put in issue, whether directly or indirectly, the validity of the Intellectual Property rights which are owned by Theta and/or Theta's ownership thereof;

while this Agreement is in force or at any time thereafter, not to endeavour to establish any property rights whatsoever in any of the Intellectual Property; and 

other than for the purposes of this Agreement, or as specifically permitted in terms of this Agreement not to directly or indirectly use, adopt or reproduce the Intellectual Property without the prior written consent of Theta. 

Any rights which may at any time during the term of this Agreement vest in the Supplier by virtue of any development, alterations, additions, translations, adaptations or revisions of the Intellectual Property, are hereby assigned to Theta. 

The Supplier undertakes, in regard to any such development, alterations, additions, translations, adaptations or revisions of the Intellectual Property, to execute all assignment deeds, affidavits and other documents which Theta considers necessary or desirable in order to obtain, confirm, protect or enforce its rights. 

The Supplier shall take all necessary and reasonable precautions to preserve the integrity of  Theta's data and to prevent any corruption or loss of such data.

18. Intellectual Property Warranties

The Supplier warrants that in rendering the services in terms of this Agreement and/or in supplying, delivering, developing, modifying, adapting, improving and enhancing Theta's data, neither it nor any employee or agent of the Supplier has made any unauthorised use of any third party copyright works. 

The Supplier warrants that it is authorised to transfer the rights which are transferred under this Agreement.

19. Relationship of Parties

Nothing in this Agreement is or will be taken as constituting the relationship of partners or joint ventures between the parties or otherwise sharing risks or rewards or constituting any party the agent or representative of the other party.

The parties shall at all times owe each other the duty of utmost good faith.

20. Restraint


Neither Theta nor the Supplier shall at any stage during the currency of this Agreement and for a period of six months after termination of this Agreement, make any offers of employment to any Personnel who are or have been employed by the other party and have been involved in the execution of this Agreement.

The aforementioned restraint shall not be applicable in the event where the prior written approval to make such an offer has been obtained from the party who is or has been the employer of such Personnel.

21. 
Confidentiality

Each party undertakes that it will not, either during the currency of this Agreement or at any time thereafter, disclose to any person any confidential information of or relating to the other party of which it has become possessed as a result of this Agreement or the negotiations preceding this Agreement including, but not limited to, the terms of this Agreement.

Nothing in this contract prohibits disclosure of information which:

is in the public domain;

after disclosure to a party becomes part of the public domain otherwise than as a result of the wrongful act of that party;

is received from a third party provided that it was not acquired directly or indirectly by that third party from a party to this Agreement; or

is required to be disclosed by law or any government or governmental body, authority or agency having authority over a party.

A party may disclose the other party’s confidential information on a “needs to know basis”:

to its legal and other advisers in order to advise the disclosing party in relation to its Rights, Obligations and commercial exposure under this Agreement;

to any officers or employees of the disclosing party; or

to any agents or consultants of the disclosing party, provided that prior to such disclosure the disclosing party ensures that the relevant agent or consultant is bound by the clause 21 confidentiality Obligations.


Except as required by any applicable law or regulatory requirement or as otherwise permitted by this Agreement, no party may make any public announcements or disclosures as to this Agreement, or otherwise in relation to the subject matter of this Agreement, without the prior written consent of the other party.


The confidentiality Obligations survives termination of this Agreement.

Upon the termination or expiry of this Agreement, the parties will deliver to each other all originals and copies (including electronic copies of files where these are not in printed form) of confidential information in their possession and will further ensure that remaining electronic copies of confidential documentation are destroyed/deleted except for those that are required to be retained by operation of law. 

22. Costs


Each party will bear its own costs arising out of the negotiation, preparation and execution of this Agreement.

23. Dispute Resolution

The parties must before resorting to court proceedings, refer any dispute under or relating to this Agreement between the Supplier and Theta, including, without derogating from the generality hereof, its application, breach, interpretation, validity, termination or cancellation, or any matter arising out of its application, breach, interpretation, validity, termination or cancellation, initially to a representative nominated by Theta and a representative nominated by the Supplier, who the parties will procure to endeavour to resolve the dispute within 10 Business Days of the giving of notice of a dispute by a party.


If the dispute is not resolved by the parties in accordance with clause 23.1 then either party may, in its sole discretion, initiate court proceedings.


Notwithstanding the existence of a dispute, each party must continue to perform its obligations under this Agreement, subject always to its Rights of termination under this Agreement


A party may commence court proceedings relating to any dispute arising under this Agreement at any time where that party seeks urgent or interim declaratory or injunctive relief.

24. 
Governing Law and Jurisdiction


This Agreement and the transactions contemplated by this Agreement are governed by the laws of Republic of South Africa.


Subject to clause 24.1, each party irrevocably and unconditionally submits to the non-exclusive jurisdiction of the High Court of South Africa and the courts of appeal from them. The Parties furthermore submit to the Witwatersrand Local Division of the High Court of South Africa.

25. 
Force Majeure


Despite any other provision of this Agreement to the contrary, no party need act if it is impossible to do so owing to any cause beyond its reasonable control (including, without limitation, war, riot or natural disaster). The non-performing party agrees to notify the other promptly after it determines that it is unable to act.


No party has any responsibility or liability for any loss or expense, suffered or incurred by any other party as a result of its not acting for so long as the impossibility under clause 25.1 continues. However, the non-performing party agrees to make reasonable efforts to avoid or remove the cause of non-performance and agrees to continue performance under this Agreement promptly when the causes are removed.

26. Right to Reference 

Subject to the obtaining of the written approval of  Theta by the Supplier, which shall not be unreasonably withheld, Theta will permit the use by the Supplier of its name and a general description of the Services undertaken by the Supplier in terms of this Agreement in any proposals or other such similar documents which the Supplier may issue or submit from time to time, subject also to the condition that no imputation of endorsement shall be expressed or implied without the written consent of Theta. 

27. Audits

The Supplier will provide the auditors of Theta with all necessary support, facilities and access to information pertaining to Theta and the Services under this Agreement in accordance with legislative requirements. Appropriate and factual assurances, will on request be provided to Theta's auditors regarding the controls instituted in respect of the Supplier's systems which provide Services to or interface with Theta. 

If any external audit results in a finding that the Supplier is not, insofar as it is applicable, rendering the services in terms of generally accepted accounting practices and relevant legislation, the Supplier shall, at its cost and expense, promptly take all actions required to achieve such compliance, and any resultant audit costs incurred by Theta in this regard shall be paid by the Supplier. 

28. Security, Back-Up and Disaster Recovery

In respect of any information technology systems provided by the Supplier, the Supplier shall comply with the security, back-up and disaster recovery requirements as set out in Schedule 5, including the provision of the necessary security, back-up, off-site storage and disaster recovery services and testing. 

29. 
Miscellaneous

This Agreement may only be varied in writing signed by all parties to this Agreement.

A Right can only be waived in writing and signed by the party granting the waiver, and:


a single or partial exercise of a Right does not prevent a further exercise of that or other right; and


failure or delay in exercising a Right does not prevent it’s exercise.


If the whole or any part of a provision of this Agreement is void, unenforceable or illegal in a jurisdiction the Agreement will remain otherwise in full force apart from such provision which will be deemed to be severed for that jurisdiction.


In the event of any inconsistency between the terms as set out in the body of this Agreement and any terms as may be set out in an attachment, annexure or schedule, then the terms as set out in the body of this Agreement prevail to the extent of any such inconsistency and only to the extent of any such inconsistency.


The Supplier acknowledges and agrees that:


in entering into this Agreement, the Supplier did not, and does not, except to the extent expressly stated in this Agreement, rely on any representation, warranty, term, condition or conduct which may have been made by Theta, or any person purporting to act on behalf of Theta;


the Supplier has had the opportunity to make, and has made, all necessary and independent inquiries in relation to all matters relevant to the entry into this Agreement; and


except as otherwise set out in this Agreement, all terms, conditions, warranties and statements, whether express, implied, written, oral, collateral, statutory or otherwise, are hereby (to the maximum extent permitted by law) excluded by  Theta - and Theta hereby disclaims all liability in relation to these (to the maximum extent permitted by law).

Without limitation to clause 29.5, the Supplier acknowledges and agrees that:


neither  Theta, nor any person purporting to act on behalf of Theta;


has provided any guarantee to the Supplier that  Theta will make any minimum level of purchases or necessarily acquire any or all of Theta’s requirements of the Products and Services from the Supplier;


has made any representation or warranty, whether express or implied, as to the accuracy or completeness of information contained in the Request for Proposal or any other materials or documents which may have been provided to the Supplier in connection with the invitation under the Request for Proposal to submit a response or any subsequent discussions or negotiations (“Relevant Information”); and


will be liable in any way to the Supplier or any other person for any liability, damage or loss (including any incidental, special, indirect or consequential damage, cost or loss) the Supplier or any other person suffers, sustains or incurs, arising from any error, inaccuracy, incompleteness or other defect in the Relevant Information.

Matters referred to in the Relevant Information may cease to be accurate or complete, and any forecast or other quality of statements included in the Relevant Information may not prove to be correct; and

The Relevant Information has not been independently verified and Theta, its directors, officers, advisers, employees and agents are not under any liability to the Supplier, or to any other person, for any liability, damage or loss (including any incidental, special, indirect or consequential damage, cost or loss) that the Supplier or any other person suffers, sustains or incurs, whether for any representation contained in the Relevant Information or any omission from the Relevant Information or for any error, inaccuracy, incompleteness or other defect in the information it contains.


References in any Indemnity to “losses, damages and/or costs” includes lawyers’ fees and disbursements, on an attorney and own client basis.

This Agreement constitutes the entire agreement of the parties about the subject matter, and:

any previous agreements, understandings and negotiations on that subject matter cease to have any effect; and


any additional terms not set out in this Agreement do not, and will not, form part of the Agreement between Theta and the Supplier.

Notwithstanding termination of this Agreement, any clause which, from the context, contemplates on-going rights and obligations of the Parties, shall survive such termination and continue to be of full force and effect.

30. 
Notices and Legal Process


Each party chooses as its address for all purposes under this Agreement (“chosen address”), whether for serving any court process or documents, giving any notice, or making any other communications of whatsoever nature and for any other purpose arising from this Agreement (“notice”), as follows:

Tourism, Hospitality & Sport
38 Homestead Road

Education & Training Authority
Rivonia


P O Box 1329


Rivonia


2128


Fax No: 


Attention: Chief Executive Officer

Supplier
……………………………………


……………………………………


……………………………………


Fax No: ………………………….


Attention: ………………………..

Any notice required or permitted under this Agreement shall be valid and effective only if in writing.


Any party may by notice to the other party change its chosen address to another physical address in the Republic of South Africa and such change shall take effect on the seventh day after the date of receipt by the party who last receives the notice.


Any notice to a party contained in a correctly addressed envelope and delivered by hand to a responsible person during ordinary business hours at its chosen address, shall be deemed to have been received on the date of delivery.


Notwithstanding anything to the contrary herein, a written notice actually received by a party, including a notice sent by telefax, shall be an adequate notice to it notwithstanding that it was not sent or delivered to its chosen address.

Signed at                                                 on                                                             2007.

Witness:
for:
Tourism, Hospitality & Sport Education & Training Authority

duly authorised

Signed at                                                 on                                                             2007.

Witness:
for:
Supplier
                                                                         
duly authorised




SCHEDULE 1:  PRICING

1. Service Fee

2. The total overall fee, excluding VAT, is as per table 1 below. The service fees payable and the cycle phase costs are set out in table 1 below.
Payment Terms

2.1 Invoices will be submitted to the THETA on a monthly basis, in arrears, and will be due and payable within 10 days of being received by the THETA. Invoices will be fully detailed, showing work done.

2.2 The relevant proportional cycle/phase amount due shall be as per original proposal, and are reproduced in the tables below, unless the Parties agree otherwise for any particular month.

2.3 As a consideration for the provision of the services pursuant to this Agreement and the service level agreement, the THETA shall pay the SUPPLIER an amount of ---------- RAND, which constitutes the total amount based on the description in 2.4 below.

2.4 Subject to the provisions of clause 2.3. and 2.4 above, the total contract value shall be paid by the THETA to the SUPPLIER as follows: -

2.4.1 An initial fee equal to twenty percent of the total contract value on the signature date;

2.4.2 The balance thereof in the amounts and on the milestone dates set out in the Service Level Agreement
2.5 Payment of the initial fee and the instalments referred to in clauses 2.5.1. and 2.5.2 above shall be paid by THETA to the SUPPLIER’S current account  held at Bank----------------- Branch Code ------ Account Number -------------

3. Disputed Payments

3.1 Should a dispute arise relating to any fees due to the SUPPLIER:

3.1.1 the parties shall immediately and on an expedited basis utilize the provisions of clause 17 of the agreement; and 

3.1.2 THETA shall be entitled to withhold payment of the disputed portion of any amount payable until the dispute is resolved. In the event that the dispute is settled in the SUPPLIER’S favour, THETA agrees to pay the SUPPLIER the agreed amount.
TABLE 1- OVERALL FEES

	
	INITIAL

PAYMENT
	NOVEMBER

2004
	JANUARY

2004
	FEBRUARYL

2005
	MARCH
	TOTAL

	%
	20%
	20%
	20%
	20%
	20 %
	

	RANDS/CENTS
	R 
	R 
	R 
	R 
	R 
	R 

	SCHEDULE
	Date
	Date
	Date
	Date
	Date
	Date


SCHEDULE 2

CONTRACT MANAGEMENT

1. Introduction

1.1 This Schedule sets out the contract management structure of the relationship between the THETA and the SUPPLIER in respect of the SERVICES.

2. Relationship Managers

2.1.1 Each Party will appoint a relationship manager (“RM”) who will be responsible for the ongoing monitoring, liaison and management of the relationship between the Parties.  The RM’s shall:

2.1.2 report to each other for the duration of the Agreement and shall ensure that any faulty or unacceptable performances of a Party is brought to the attention of the relevant RM timeously to enable such Party to take suitable corrective action;

2.1.3 continually review the management information requirements of both Parties and agree on the dates for intermediate and annual review meetings;

2.1.4 meet regularly to review the relationship and to provide feedback regarding any specific requirements or issues raised by their respective principals;

2.2    Where any specific action or consent is required by either Party in

terms of this Agreement:

2.2.1 advise the RM of the other Party of such required consent or action;

2.2.2 take the necessary steps to ensure that the required action is taken or required consent is given;

3. Review Meetings

3.1 The implementing agent for the SUPPLIER in a specific site and the THETA 
Project coordinator for a site will, for the specific purpose of reviewing the Services and Service Levels:

3.1.1 meet at least on a monthly basis, to review the Service Levels achieved and to 

agree on any necessary steps required to rectify non-conformance with Service Levels.  Any amendments to the Services or Service Levels shall be executed in writing and signed by both Parties.

3.1.2 the (“RM”) for both parties will meet on a monthly basis to review Service 

Levels, and where necessary, consider the scope change requests referred to in 3.1.1 above.

SCHEDULE 5 – SECURITY, BACK-UP & DISASTER RECOVERY POLICIES

1. Introduction

This Schedule sets out the relationship and responsibilities between the THETA and the SUPPLIER in respect of security, back-up & disaster recovery.

2. Security

· Security will be implemented to safeguard all the systems and data at THETA to generally acceptable standards.

· The SUPPLIER will be the single point of contract for any queries relating to back-ups.

3. Back-up and Recovery

· The THETA users will be responsible for the back-up of all user-related data housed at THETA premises, and/or held on other THETA controlled media.
· In respect of information systems and data at the SUPPLIERS or a hosting partner appointed by the SUPPLIER, the SUPPLIER will:
· be responsible for the daily, weekly, monthly and yearly back-up of critical software and information at the hosting partner;
· be responsible for the off site storage of critical software and information back-up media;  and
· will be responsible for the testing of the back-ups done on all critical software and information.
4. Disaster Recovery

· The SUPPLIER will be responsible for the disaster recovery plan for the information systems and data kept either at the SUPPLIERS or at appointed hosting partner.

· The SUPPLIER will perform contingency tests twice per annum in respect of the information and data backed-up per clause 3 of this schedule.

· The SUPPLIER will report back the results of the tests to THETA.
LT


